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This matter is before the Chief Procurement Officer for Construction (“CPOC”) pursuant to a
request from Triangle Construction Co., Inc. (Triangle), under the provisions of §11-35-4230 of
the South Carolina Consolidated Procurement Code, for an administrative review of a contract
controversy on the Walker Hall Renovation (“the Project”) for South Carolina School for the
Deaf and the Blind (“School™). (A copy of Triangle’'s request is attached as Exhibit “A” and a
copy of the School’s response is attached as Exhibit “B”). Pursuant to S.C. Code Ann. §11-35-
4230(3), the Office of State Engineer's (OSE) project manager assigned to the project
attempted to mediate a settlement between the parties. On or about October 11, 2006, the
School notified the OSE project manager that the School wanted to terminate mediation efforts.
Subsequent to termination of mediation, the CPOC conducted an administrative review
pursuant to S.C. Code Ann. §11-35-4230(4). As a part of his administrative review, the CPOC
conducted a hearing on June 26, 2007. At the hearing, attorney Robert A. DeHoll represented

Triangle and attorney Shane W. Rogers represented the School.

At the start of the hearing, Triangle submitted a three-inch three ring binder with 42 tabbed
exhibits to be admitted into evidence. The school objected to the exhibits behind tabs 39, 40,
and 42 because these were affidavits and statements of individuals who were not present to
testify. The School submitted three additional exhibits which the CPOC added to the binder
submitted by Triangle as tabs 43, 44, and 45 and marked the binder as Exhibit 1.

At the conclusion of the hearing, the CPOC held the administrative review open to permit the
review of the construction documents and record in greater detail. Subsequently, the CPOC
asked the parties to provide briefs on the doctrine of last clear chance raised by Triangle at the



hearing. These briefs were received on August 17, 2007. On September 14, 2007, the CPOC
closed the administrative review.

NATURE OF THE CONTROVERSY

On April 15, 2002, the School and Triangle entered into an agreement for the construction of
the Project, a renovation of Walker Hall. This agreement required Triangle to test and maintain
the existing fire suppression system in Walker Hall in operation during the performance of
Triangle’s work. [Section 15960-7 of the Project Specifications] In order to meet this obligation,
Triangle installed a temporary water supply line for the fire suppression system. This temporary
supply line consisted of 10’ lengths of 4" diameter steel pipe and two steel 90-degree elbows.
Each section of pipe and elbow had a circumferential groove at either end allowing the sections
to be coupled using grooved end couplings. This controversy centers around the failure of one
of the grooved end couplings (the “coupling”) and the ensuing water damage to work already
performed by Triangle and paid for by the School." Each party maintains that the other is

responsible for the cost to repair and replace the damaged work.

DISCUSSION
UNDISPUTED FACTS
Sometime between the end of work on Friday January 24, 2003 and the start of work on the
moming of Monday January 27, 2003, the coupling failed thus flooding insulated ductwork
under Walker Hall and rooms A101, A102, and A103.2 Rooms A101 and A102 are
mechanical/electrical rooms that contained newly installed HVAC equipment, ductwork,

electrical panels, and communications cables (hereinafter collectively “equipment®). The
flooding damaged much of the equipment beyond repair. The School had paid Triangle for this
equipment sometime prior to the flooding. The School directed Triangle to repair and/or replace
the damaged equipment. Triangle proceeded to repair and/or replace the damaged equipment

at its cost.

! This coupling is missing and was not a part of the evidence. Testimony and exhibits indicate that Triangle tumned it
over to the School which then tumed it over to the Insurance Adjuster who eventually retumed it to the school. The
School claims and Triangle denies that the School retumed the coupling to Triangle.
2 Room A101 is also shown in the drawings as Mechanical Rocom 1 and Room A102 as Mechanical Room 2. Room
A103 is a stairwsll adjacent to Room A102.
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The School notified the South Carolina Insurance Reserve Fund (its insurer) of the flood caused
by the failed coupling and filed a property damage claim form on the Builder's Risk policy that
the School maintained on Walker Hall. [Exhibit 1 - Tabs 43 through 45] This policy only covered
property for which the School had airsady paid. [See Exhibit 1 - Tab 2 Article 11.3
Supplementary Conditions] The Insurance Reserve Fund assigned Mr. Mike Richardson, an
independent insurance adjuster, to investigate and adjust the claim. [Exhibit 1 - Tab 11} Mr.
Richardson concluded that the coupling must have failed due to freezing and denied the claim
because he believed the sprinkler subcontractor or Triangle was negligent by not insulating or
heat taping the fire main resulting in no coverage for the loss. [Exhibit 1 - Tab 15] Triangle
contended that Mr. Richardson’s interpretation and application of the exclusions in the policy
were in error and engaged in an exchange of letters with the Insurance Reserve Fund in
support of its own position that the policy did not exclude payment for the damage in question.
[Exhibit 1 - Tabs 16 through 21]

On May 25, 2005, Triangle submitted change order request No. 223 to Mr. Donalid L. Love, Jr.,
of McMilian, Smith and Partners, Architects, the School’s architect, claiming the repair and/or
replacement of equipment in the basement of Walker Hall was a change to the contract.
[Exhibit 1 - Tab 22] On July 19, 2005, the School notified Triangle that it was the School's
position that the work that Triangle was claiming as a change did not require a change order
and was therefore not the School’s responsibility. [Exhibit 1 - Tab 25]

TRIANGLE'S POSITION
Triangle relies on several theories of recovery as follows:

1. It installed the temporary fire main, including the coupling, in accordance with the design and
specifications provided by the School, and the School’s architect approved the installation;
therefore, in accordance with the “Spearin Doctrine,” the School was responsible for any failure

in the system.

2. Paragraph 11.3.4 of the Supplementary Conditions to the Contract, required the School to
issue an add change order for the work to repair and replace damaged equipment regardiess of

whether the loss was insured or not.



3. The damage to equipment ensuing from the failure of the coupling was not excluded by the
School's property insurance policy and the Insurance Reserve Fund wrongly denied coverage;
therefore, Paragraph 11.3.4 of the Supplementary Conditions requires the School to issue an
add change order for the work to repair and replace damaged equipment.

4. The project architect determined that the work to repair and replace the damaged equipment
was outside the scope of work for the project entitling Triangle to an add change order under

Article 7 of the general conditions.

5. The School was responsible for the damage because the fire alarm system, that, according
to Triangle, the School was supposed to maintain during the course of the project, was not

working and had it been working, the amount of damage would have been minimized.

6. Even if it is responsible for the damage caused by the flooding on the night of 26 — 27
January, Triangle is not responsible for the damage caused by flooding that it contends
occurred on the night of 24 — 25 January. Triangle contends that this alleged flooding occurred
due to a failed post indicator valve under the control of the School.

SCHOOL'S POSITION

The School contends that the contract required Triangle to deliver a completed project,
including the equipment, and until such delivery, Triangle bore the risk of loss due to accident.
The School argues that because the provision and installation of the equipment was a part of
the scope of work, Triangle’s repairing and replacing the damaged equipment was within the
scope of work. The School contends that Article 11.3 of the Supplementary Conditions required
it to issue a change order for repair and replacement of the damaged equipment only if there
was coverage under the insurance policy. Since the Insurance Reserve Fund determined that
Triangle or its subcontractor was negligent and there was no coverage, the School had no duty
to issue a change order and Triangle had a duty to repair and replace the equipment at its own

cost.






