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1. Athletics – when to competitively solicit?
· The Consolidated Procurement Code (Code) reads that funds derived wholly from athletics are exempt except for the procurement of construction, architect-engineer, construction-management and land surveying services. [11-35-710] This is the Code’s only statement regarding the exemption. It provides no guidance on when you should solicit competition using funds derived wholly from athletics. 
· Logic might dictate solicitations of competition where possible. 

2. Resident Vendor Preference – out of state vendors setting up dummy offices in state? 
· The Code provides that in order to qualify for the resident vendor preference, bidders must:

(a) (Be) an individual, partnership, association, or corporation that is authorized to transact business within the State, 

(b) maintain an office in the State, 

(c) maintain an inventory for expendable items which are representative of the general type of commodities on which the bid is submitted and located in South Carolina at the time of the bid having a total value of ten thousand dollars or more based on the bid price, but not to exceed the amount of the contract, or is a manufacturer which is headquartered and has at least a ten million dollar payroll in South Carolina and the product is made or processed from raw materials into a finished end‑product by such manufacturer or an affiliate (as defined in Section 1563 of the Internal Revenue Code) of such manufacturer, and 

(d) have paid all assessed taxes. 

· [11-35-1524(A)(6)] See also the definition of the term “office” at 11-35-310(22)
A false claim of a preference is punishable, as the Code reads: 

 A bidder shall be suspended or debarred from doing business with the State in accordance with Section 11‑35‑4220 of the South Carolina Consolidated Procurement Code if the chief procurement officer determines that the certification made by the bidder as to the resident vendor request or the origin of the end‑product was filed under false pretenses and is not valid.  In addition, if the bidder with the invalid certification of origin was awarded the contract, he shall also pay the State of South Carolina the amount by which the bid based on the invalid certification exceeded the lowest responsible and responsive bid that would have been selected but for the invalid certification. [11-35-1524(E)] [Emphasis added]
· MMO does not have the resources to police the bidders requesting the preferences. We accept a bidder’s certification that they qualify for the preferences unless given reason to question it. We do receive a few protests in this issue from time to time. In the most recent one that comes to mind, the CPO determined that neither the awarded bidder nor the protestant qualified for the preference.  

3. Sole Sources vs. protected sales territories by manufacturers?
· A sole source procurement is permissible if, under regulations promulgated by the board, the chief procurement officer, the head of a purchasing agency, or a designee of either officer, above the level of the procurement officer, determines in writing that there is only one source for the required supply, service, information technology, or construction item. 

· Sole source procurement is not permissible unless there is only a single supplier.
· In order to qualify as a sole source, a product or service must be both:

· Unique, and
· Only available from one source 

· In the case of protected sales territories, where distributors have been granted exclusive sales areas by a manufacturer, sole sources may be necessary to buy that particular product if it is unique. However, a sole source would not be appropriate if another product would work or if sales territories are not protected. 
4. RFI (Request for Information) or RFQ (Request for Qualification)?
· A request for information is a tool used to inquire about possible solutions and/or sources for supplies or services. It is used when procurement managers do not know logical solutions or sources. It is not an authorized source selection method recognized by the Code. Rather, it is an informal inquiry in anticipation of a formal solicitation at a future date.

· A request for qualifications is a recognized formal solicitation method used to pre-qualify prospective bidders and offerors, as a part of a two-step solicitation. It is designed to determine which bidders or offerors might be capable of meeting the minimum requirements of a planned solicitation.  

5. When an agency encounters a solicitation within their certification, but don’t have the expertise or don’t feel comfortable bidding the item out, is MMO willing to assist the agency and put the solicitation out?
· Yes, within our capacity, MMO will process procurements within agency certification that you do not feel qualified to process.

6. Is there an updated list of allowable and blocked items for the P-Card?

· The Comptroller General’s Office determines what merchant category codes are available to state agency p-card holders. We will ask for an updated list. 

· Note: Many blocked codes may be used by institutions of higher education and technical colleges. 

7. Green” Procurement – what requirements are we allowed to add to T&Cs for products to be environmentally friendly?  What is the State or other agencies looking at doing?

· We know of no limitations regarding T&Cs specifying environmentally friendly products.

· We have no immediate plans in this area. 

8. Search functionality of MMO and ITMO goods and services contracts?  It is increasingly difficult for our users to figure out what is and is not on State contracts.  Any plans to add a search function or create keywords?

· We have recently completed a full redevelopment of our website. Kimber Craig has reorganized the MMO state term contracts. We believe they are far more user friendly (at least they are for me). Please provide feedback on how you think we did.

9. Is there an easier method for processing Inter-Agency Agreements?
· No. When the General Assembly first enacted the Code in 1981, it did not apply to interagency agreements. In 1982, the General Assembly amended the Code to reverse that exclusion. Since 1982, interagency agreements have been subject to the solicitation requirements of the Code the same as contracts with the private sector. In 1984, the Office of General Services sought and gained Budget and Control Board authority to approve interagency agreements that are proven to be cost justified. With each approval of an interagency agreement we exempt a procurement from the Code. We take this authority very seriously, as we are certifying that a procurement between agencies is more cost effective than procuring from the private sector. Absent cost justification, we have no authority to approve such transactions. 
· Approval of interagency agreement proposals should never be assumed. Best practice: Submit a proposed interagency agreement to the appropriate CPO in time to solicit bids in accordance with the Code if the proposed agreement is not approved. We recommend 120 days. 
· Therefore, please be very thorough in your cost justifications. The gold standard for a cost justification is a recent comparison of costs to that offered by the private sector. Another excellent example is the hiring of graduate assistants from a state institution of higher education as opposed to hiring a full-time employee. 
· Our approval is not required for an interagency agreement when you are procuring services from another state agency that it was created by the General Assembly to provide. An example is purchasing vocational rehabilitation services from the Vocational Rehabilitation Department. However, be careful that the legislative intent is clear. 

10. Can catalog discount contracts be tiered so that the larger agencies can take advantage of better pricing for larger volume purchases?

· The simple answer is yes. For example, some colleges and universities have negotiated better than state contract discounts on the office supply prime vendors. We recommend that you always seek deeper discounts for state term contract purchases, particularly if you are processing a large buy. However, please also consider that state term contracts are designed to aggregate all of our purchasing power for the benefit of all agencies, not just large ones. 

11. Can the Procurement Card be opened up for more items?  Ex. many employees would not qualify for a travel card.  Can we open it up for motel registrations so that the very cumbersome direct bill process can be eliminated?

· The Comptroller General, not MMO, determines which merchant categories are available to p-card users. Regarding lodging, we do not anticipate the Comptroller will open merchant category codes for lodging because of statutory limitations on lodging expenses that the state is allowed to reimburse employees.

12. Potential state contract for disposal of items declared junk by Surplus Property.

· There already exists an ITMO contract for disposal of IT products that are hazardous to the environment, e.g., monitors, towers, TVs, etc.

· We have no current plans to add other disposal contracts, but seek your input on that possibility.  

13. Elimination of state contract on certain commodities that are only used by some agencies.

· Before soliciting any state term contract, MMO procurement managers must determine the need for that contract, the prospective agencies they believe will need the contract, and the anticipated spend on the contract. This is a mandated by both the MMO and the SPO. This activity results in decisions not to resolicit contracts throughout the year that receive little to no use. 
14. Use of catalog pages (paper or website) for written quotations.
· The Code reads that we must “solicit” quotes for all procurements greater than $2,500. Generally, we do not believe catalog pricing offers the best price available to large customers such as the State of South Carolina. Therefore, catalog pricing should never be used by agencies without contacting the vendor to inquire about deeper discounts. 
· For audit purposes, we will accept catalog quotes confirmed with the vendor.

15. Cooperative purchasing

a. US Communities.
b. GSA

c. NASPO/WSCA

· The Code authorized to use of cooperative procurements by state agencies provided:

· 1) We advertise the cooperative procurement when it is being solicited by the lead agency for 30 days in SCBO.
· 2) The cooperative procurement contractor distributes to SC state agencies through a South Carolina distributor.

· 3) The agency processing the cooperative procurement complies with our Code. [11-35-4810]
· The Budget and Control Board has delegated to the Office of General Services authority to enter into multi-state cooperative procurements that are cost beneficial to the State. Under that authority, we have joined certain multi-state cooperatives and authorized state agencies to use certain MMCAP contracts and NASPO/WSCA contracts. No US Communities contracts have been authorized by the CPOs. 

· Congress and the Budget and Control Board have authorized state and local law enforcement agencies to access certain GSA contracts for drug interdiction under the “1122 Program.” Congress and the Budget and Control Board have authorized the Forestry Commission to access certain GSA contracts for fire fighting equipment. In February 2007, for the first time ever, the Federal Director of Homeland Security declared all GSA contracts available to state and local agencies for:

· Preparation for and 

· Recovery from disasters (covers natural disasters and terrorism)

· We are meeting with the Emergency Management Division to determine how to proceed

· No other GSA schedules have been authorized by Congress. 

· No US Communities contracts have been authorized by the CPOs

· Absent authorization from a CPO, agencies are not authorized to use cooperative procurement contracts.
16. P-Card usage at vendor right across street for maintenance supplies rather than driving 10 – 15 miles to ensure competition.  Local vendor is known to have lowest prices on most items.

· Not quite sure if I understand the question, but let’s try. First, the Code requires competition for all transactions greater than $2,500. It provides no exceptions unless procurements are justified as sole source or emergency procurements. Further, even for procurements less than $2,500, when competition is not required, the Code requires, “When practical, a quotation must be solicited from other than the previous supplier before placing a repeat order.” Simply put, the Code requires that we rotate vendors when practical even for very small procurements.   

· P-Card use is an entirely different issue. Either the vendor accepts credit cards or not. 
17. Hard to get three written quotes on repair/equipment breakdowns in a timely manner.

· Repairs can be especially difficult to compete. Often, we do not know the extent of the problem until a repair person breaks down the equipment and determines the problem. Then, seeking competition makes sense or not depending on the extent of the repairs needed. 

· We recommend: 1) including maintenance contracts in original solicitations for equipment, 2) beyond that time, competing service contracts for most important equipment on a time and materials basis before they break down, 3) beyond that, doing the best you can. 

· If the equipment is too important to be down long enough to solicit, an emergency procurement may be in order.   

18. Writing specifications.

· Too big a question to cover completely here!

· The Code reads:

SUBARTICLE 3.

SPECIFICATIONS

SECTION 11-35-2720. Duties of the chief procurement officers and the using agencies. 

The chief procurement officers may prepare or review, issue, revise, and maintain the specifications for supplies, services, information technology, and construction required by the State, except for supplies, services, information technology, and construction items procured by the governmental bodies pursuant to Sections 11-35-1550, 11-35-1570, and 11-35-3230, the specification for which must be prepared and maintained by the using agencies in accordance with the provisions of this article and regulations promulgated under it and monitored periodically by the chief procurement officers. 

SECTION 11-35-2730. Assuring competition. 

All specifications shall be drafted so as to assure cost effective procurement of the state's actual needs and shall not be unduly restrictive. [Emphasis added]
SECTION 11-35-2740. Relationship with using agencies. 

The chief procurement officers shall obtain advice and assistance from the personnel of the using agencies in the development of specifications, whether through user committees or through the advisory committees, and may delegate in writing to a using agency the authority to prepare and utilize its own specifications. Specifications shall be drawn in such a manner as to ensure maximally cost effective procurement, consistent with regulations promulgated by the board. 

SECTION 11-35-2750. Specifications prepared by architects and engineers. 

The requirements of this article regarding the nonrestrictiveness of specifications apply to each solicitation and include, among other things, all specifications prepared by architects, engineers, designers, draftsmen, and land surveyors for state contracts.  [Emphasis added]
The Regulations elaborate:

19-445.2140. Specifications. 

A. Definitions. 


(1) “Brand Name Specification” means a specification limited to one or more items by manufacturers’ names or catalogue number. 


(2) “Brand Name or Equal Specification” means a specification which uses one or more manufacturer’s names or catalogue numbers to describe the standard of quality, performance, and other characteristics needed to meet state requirements, and which provides for the submission of equivalent products. 


(3) “Qualified Products List” means an approved list of supplies, services, information technology, or construction items described by model or catalogue number, which, prior to competitive solicitation, the State has determined will meet the applicable specification requirements. 


(4) “Specification” means any description of the physical, functional, or performance characteristics, or of the nature of a supply, service, information technology, or construction item. A specification includes, as appropriate, requirements for inspecting, testing, or preparing a supply, service or construction item for delivery. Unless the context requires otherwise, the terms “specification” and “purchase description” are used interchangeably throughout the Regulations. 


(5) “Specification for a Common or General Use Item” means a specification which has been developed and approved for repeated use in procurements. 

B. Issuance of Specifications. 

The purpose of a specification is to serve as a basis for obtaining a supply, service, information technology, or construction item adequate and suitable for the State’s needs in a cost effective manner, taking into account, to the extent practicable, the cost of ownership and operation as well as initial acquisition costs. It is the policy of the State that specifications permit maximum practicable competition consistent with this purpose. Specification shall be drafted with the objective of clearly describing the State’s requirements. All specifications shall be written in a non restrictive manner as to describe the requirements to be met. [Emphasis added]
C. Use of Functional or Performance Descriptions. 

Specifications shall, to the extent practicable, emphasize functional or performance criteria while limiting design or other detailed physical descriptions to those necessary to meet the needs of the State. To facilitate the use of such criteria, using agencies shall endeavor to include as a part of their purchase requisitions the principal functional or performance needs to be met. It is recognized, however, that the preference for use of functional or performance specifications is primarily applicable to the procurement of supplies, services, and information technology. Such preference is often not practicable in construction, apart from the procurement of supply type items for a construction project. 
· Development of specifications is a critical task for procurement officers, especially those of us in the public sector. Unlike private sector procurers, where a buyer may determine after the fact whether additional features offered by one of the competitors are worth the extra money, public sector procurers are stuck with the specifications utilized in any solicitation. Fortunately, you have every tool available to anyone, public or private sector to develop specifications relevant to describe and qualify the products, services, and bidders needed by your agency within reason.
· By their very nature, all specifications restrict competition. State agencies are allowed to restrict competition in a reasonable manner through the use of specifications that identify products and services that are “adequate and suitable for the State’s needs.” Please note the emphasis here on “needs”, not “wants.” You are prohibited from using specifications that are “unduly restrictive.”
· Most often we use name brand or equal specifications. When you use a name brand-or equal specification, you must advise the bidders of the salient features that exist in the brand name specified that distinguish that product from other similar products. The Procurement Review Panel has ruled consistently for decades that salient features are a must in a name brand-or equal specification. 

· When submitting requests to MMO and ITMO, requests may be made to limit competition to certain product brands or to limit competition to one name brand only. Any request to MMO that we limit competition must be accompanied by a written justification. The procurement manager in charge of the procurement has authority over any specifications submitted to MMO or ITMO. 

· We recommend NIGP courses on specifications available through SCAGPO.
19. Grant specified procurement exemption

· The State recognizes that state agencies, colleges, and universities have many renowned researchers that know, better than the rest of us, what tools, equipment, IT, supplies, and subcontractors are critical to the success of their research. In seeking grant funds that will ultimately fund the research, these researchers must develop extensive grant request documents and gain approvals from department heads, deans, grant coordinators, and, ultimately, grantor agencies. 

· Recognizing the complexity of this process, the Budget and Control Board has granted an exemption for grant specified procurements provided your agency has developed procedures for processing grant specified procurements that MMO has approved. The exemption is only available to agencies whose procedures have been approved by MMO. 
· The exemption sets a standard for these procurements that aligns very closely with sole source procurements, but not quite. Simply put, if your researcher determines those items essential to his/her research, justifies each essential purchase, and gains approval from their department head, dean, grant coordinator, and the grantor agency, the state recognizes the procurement as exempt from the Code. 
20. Therapy/intervention – How do you survive the pressure? 

· We love it or we wouldn’t keep doing it. 
21. Indemnification Clause (as revised) – Third Party Claims

(Why does this reference third party claims only – or does the title just reference it that way?) 

INDEMNIFICATION - THIRD PARTY CLAIMS (JANUARY 2006): Notwithstanding any limitation in this agreement, Contractor shall defend and indemnify the State of South Carolina, its instrumentalities, agencies, departments, boards, political subdivisions and all their respective officers, agents and employees against all suits or claims of any nature (and all damages, settlement payments, attorneys' fees, costs, expenses, losses or liabilities attributable thereto) by any third party which arise out of, or result in any way from, any defect in the goods or services acquired hereunder or from any act or omission of Contractor, its subcontractors, their employees, workmen, servants or agents. Contractor shall be given written notice of any suit or claim. State shall allow Contractor to defend such claim so long as such defense is diligently and capably prosecuted through legal counsel. State shall allow Contractor to settle such suit or claim so long as (i) all settlement payments are made by (and any deferred settlement payments are the sole liability of) Contractor, and (ii) the settlement imposes no non-monetary obligation upon State. State shall not admit liability or agree to a settlement or other disposition of the suit or claim, in whole or in part, without the prior written consent of Contractor. State shall reasonably cooperate with Contractor's defense of such suit or claim.  The obligations of this paragraph shall survive termination of the parties' agreement.
· Typically, in indemnification clauses, we are requiring indemnification from third parties. Indemnification clauses are generally designed to ensure us against contractor employees or others hurt of our job sites and law suits claiming copyright, patent, or intellectual property right infringement for example.   
· The clause is part of a comprehensive package designed to protect the citizens of this state. We have other indemnification clauses. For example:

NON-INDEMNIFICATION (JAN 2006): Any term or condition is void to the extent it requires the State to indemnify anyone.
· We also require contractors to maintain and provide evidence of liability insurance, as follows:
CONTRACTOR'S LIABILITY INSURANCE (JAN 2006): (1) Contractor shall purchase from and maintain in a company or companies lawfully authorized to do business in South Carolina such insurance as will protect the contractor from the types of claims set forth below which may arise out of or result from the contractor's operations under the contract and for which the contractor may be legally liable, whether such operations be by the contractor or by a subcontractor or by anyone directly or indirectly employed by any of them, or by anyone for whose acts any of them may be liable: (a) claims under workers' compensation, disability benefit and other similar employee benefit acts which are applicable to the work to be performed; (b) claims for damages because of bodily injury, occupational sickness or disease, or death of the contractor's employees; (c) claims for damages because of bodily injury, sickness or disease, or death of any person other than the contractor's employees; (d) claims for damages insured by usual personal injury liability coverage; (e) claims for damages, other than to the work itself, because of injury to or destruction of tangible property, including loss of use resulting therefrom; (f) claims for damages because of bodily injury, death of a person or property damage arising out of ownership, maintenance or use of a motor vehicle; (g) claims for bodily injury or property damage arising out of completed operations; and (h) claims involving contractual liability insurance applicable to the Contractor's obligations under the provision entitled Indemnification – Third Party Claims.

(2) Coverage shall be written on an occurrence basis and shall be maintained without interruption from date of commencement of the work until date of final payment.  Coverage must include the following on a commercial basis: (i) Premises – Operations, (ii) Independent Contractor’s Protective, (iii) Products and Completed Operations, (iv) Personal and Advertising Injury, (v) Contractual, including specific provision for contractor’s obligations under the provision entitled Indemnification – Third Party Claims, (vi) Broad Form Property Damage including Completed Operations, and (vii) Owned, Non-owned and Hired Motor Vehicles.

(3) The insurance required by this paragraph shall be written for not less than the following limits of liability or as required by law, whichever coverage is greater.
COMMERCIAL GENERAL LIABILITY:

General Aggregate (per project) $1,000,000

Products/Completed Operations $1,000,000

Personal and Advertising Injury $1,000,000

Each Occurrence $1,000,000

Fire Damage (Any one fire) $ 50,000

Medical Expense (Any one person) $ 5,000

BUSINESS AUTO LIABILITY (including All Owned, Nonowned, and Hired Vehicles):

Combined Single Limit $1,000,000

OR

Bodily Injury & Property Damage (each) $750,000

WORKER’S COMPENSATION:

State Statutory

Employers Liability $100,000 Per Acc.

$500,000 Disease, Policy Limit; $100,000 Disease, Each Employee

(4) Required Documentation. (a) Prior to commencement of the work, contractor shall provide to the state a signed, original certificate of liability insurance (ACORD 25). The certificate shall identify the types of insurance, state the limits of liability for each type of coverage, include a provision for 30 days notice prior to cancellation, name every applicable using governmental unit (as identified on the cover page) as a Certificate Holder, provide that the general aggregate limit applies per project, and provide that coverage is written on an occurrence basis. (b) Prior to commencement of the work, contractor shall provide to the state a written endorsement to the contractor’s general liability insurance policy that (i) names every applicable using governmental unit (as identified on the Cover Page) as an additional insured, (ii) provides that no material alteration, cancellation, non-renewal, or expiration of the coverage contained in such policy shall have effect unless the named governmental unit(s) has been given at least thirty (30) days prior written notice, and (iii) provides that the Contractor’s liability insurance policy shall be primary, with any liability insurance of the state as secondary and noncontributory. (c) Both the certificate and the endorsement must be received directly from either the contractor's insurance agent or the insurance company.

(5) Contractor shall provide a minimum of thirty (30) days written notice to every applicable using governmental unit of any proposed reduction of coverage limits (on account of revised limits or claims paid under the General Aggregate) or any substitution of insurance carriers.

(6) The state's failure to demand either a certificate of insurance or written endorsement required by this paragraph is not a waiver of contractor's obligations to obtain the required insurance.

DAMAGES LIMITATION (JAN 2006): Contractor's maximum liability, if any, to the State for all direct, indirect, incidental, punitive, consequential, or special damages, including without limitation contract damages and damages for injuries to persons or property, whether arising from licensor's breach of this agreement, breach of warranty, negligence, strict liability, or other tort, or otherwise with respect to the supplies, services, or software provided under this agreement, shall in no event exceed an amount equal to the total contract price. In no event shall any party be liable to another for any indirect, incidental, punitive, consequential, or special damages, including, without limitation, lost revenues and profits, even if it has been advised of the possibility of such damages. The above limitations of this clause do not apply to any claim for intellectual property infringement or to the clauses entitled "Indemnification – Third Party Claims" or "Intellectual Property Infringement".

22. Force Majeure clause – was this clause intentionally removed from the new terms and conditions and are agencies allowed to add it back in for their own protection?

· First, other statutes, including the Uniform Commercial Code, address an “impossibility to perform” the requirements of a contract. Whether a force majeure clause is included in a solicitation or not, contract law provides protection for either party that cannot perform due to acts of God. Second, the effects of force majeure are addressed in the Compendium’s “default” clause.    

23. Protests:  What are some of the common themes, scenarios or pitfalls to watch out for based on case precedence?

· In large part, common protest themes are the same as they were 25 years ago: nonresponsiveness of bids - theirs, rejections of bids – mine, I should have won, but I didn’t, and evaluations of proposals and best value bids. 

24. Withdrawal of Bids – Bid Acceptance Period – discussion on process

· Withdrawal of bids is addressed in the Code as follows:

· Correction or Withdrawal of Bids; Cancellation of Awards. Correction or withdrawal of inadvertently erroneous bids before bid opening, withdrawal of inadvertently erroneous bids after award, or cancellation and reaward of awards or contracts, after award but before performance, may be permitted in accordance with regulations promulgated by the board. After bid opening, changes in bid prices or other provisions of bids prejudicial to the interest of the State or fair competition must not be permitted. After opening, bids must not be corrected or withdrawn except in accordance with the provisions of this code and the regulations promulgated pursuant to it. Except as otherwise provided by regulation, all decisions to permit the correction or withdrawal of bids, or to cancel awards or contracts, after award but before performance, must be supported by a written determination of appropriateness made by the chief procurement officers or head of a purchasing agency. [11-35-1520(7)] [Emphasis added]

· The Regulations read further:

19-445.2085. Correction or Withdrawal of Bids; Cancellation of Awards. 

A. General Procedure. 

A bidder or offeror must submit in writing a request to either correct or withdraw a bid to the procurement officer. Each written request must document the fact that the bidder’s or offeror’s mistake is clearly an error that will cause him substantial loss. All decisions to permit the correction or withdrawal of bids shall be supported by a written determination of appropriateness made by the chief procurement officers or head of a purchasing agency, or the designee of either.

B. Correction Creates Low Bid. 

To maintain the integrity of the competitive sealed bidding system, a bidder shall not be permitted to correct a bid mistake after bid opening that would cause such bidder to have the low bid unless the mistake is clearly evident from examining the bid document; for example, extension of unit prices or errors in addition. 
· These Code provisions allow a bidder to withdraw any bid before bid opening – duh. But, after bid opening, these provisions of the Code and Regs severely restrict a bidder's opportunities to withdraw a bid except for an obvious error that will cause him substantial loss. Please note that a written determination is required each time that a bidder is allowed to withdrawal a bid AND that only the CPO, the Head of a Purchasing Agency (that’s the agency director), or the designee of either may prepare such a determination.  

· Bid Acceptance is addressed in the Code as follows:
· Bid Acceptance and Bid Evaluation.  Bids must be accepted unconditionally without alteration or correction, except as otherwise authorized in this code. [11-35-1520(6)]

· Bid Acceptance.  Instead of Section 11‑35‑1520(6), the following provision applies (to construction bids).  Bids must be accepted unconditionally without alteration or correction, except as otherwise authorized in this code.   [11-35-3020]

· Bid acceptance is addressed in the regulations as follows:
Should administrative difficulties be encountered after opening which may delay award beyond offeror's acceptance periods, the relevant offerors should be requested, before expiration of their offers, to extend the acceptance period (with consent of sureties, if any). [19-445.2097(C)] [Emphasis added]
· Every solicitation should address the bid acceptance period – the time that a bidder must honor his/her bid to you. Every effort should be made to determine and announce an award within that bid acceptance period. Otherwise, the bids expire. Exceeding the bid acceptance period should be avoided if possible. Anytime that an agency is in danger of exceeding a bid acceptance period, you should contact each bidder and request extension of his/her bid. If a bidder refuses, his offer has expired and is therefore not enforceable.  
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