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STATE OF SOUTH CAROLINA ) BEFORE THE SOUTH CAROLINA
) PROCUREMENT REVIEW PANEL

COUNTY OF RICHLAND ) | CASE NO. 1997-17
Inre:
Protest of Architectural Engineering Associates; ) ORDER
~ Appeal by Architectural Engineering Associates. ) (Revised)

)

This matter came before the Procurement Review Panel on November
10, 1997, on appeal by Architectural Engineering Associates (AEA). AEA
appeals the decision of the Chief Procurement Officer (CPO) dismissing its
protest for lack of jurisdiction. The Panel issues this order without conducting a
hearing as a hearing is not necessary for the Panel to rule on the legal issues
presented. This order revises and replaces the order issued in this case on
December 17, 1997.
FACTURAL BACKGROUD

On July 18, 1997, the South Carolina Department of Corrections (SCDC)
issued a Request for Qualifications for the construction of a 256-bed project.
Bidders were ranked from most qualified to least qualified and an invitation for
bids was issued to the top two prospective bidders pursuant to §11-35-1520(11)
of the South Carolina Consolidated Procurement Code (Procurement Code) SC |
Code Ann. §11-35-10 et. seq. AEA was not one of the top two bidders selected
and was therefore not issued an invitation for bids. AEA protested the fact that
they were not allowed to bid on the project. The CPO issued an order dismissing

the protest for lack of jurisdiction, finding that §11-35-1520(11) does not allow



bidders the right to protest for failure to be selected to receive the invitation for
bids.
CONCLUSIONS OF LAW

The statute in question is found at §11-35-1520(11) of the Procurement
Code and reads, in pertinent part, as follows:

Prior to soliciting bids, the procuring agancy, acting through the authorized
procurement officer, may issue a request for qualifications form prospective
bidders....After receipt of the responses to the request for qualifications from
prospective bidders, the prospective bidders shall be ranked from most qualified
to least qualified on the basis of the information provided. Bids shall then be
solicited from at least the top two prospective bidders by means of an invitation
for bids. The failure of a prospective bidder to be selected to receive the
invitation for bids shall not be grounds for protast under Section 11-35-4210.

AEA claims that the through the use of §11-35-1520(11), SCDC is
systematically excluding them from bidding on construction contracts. While the
Panel feels there is possible merit in AEA’s claim, the Panel lacks jurisdiction to
hear the matter. Section 11-35-1520(11) does not allow for protests. The Panel
is concerned, however, that this section has the potential for abuse which may
. result in discrimination against certain bidders while denying them due process.
One of the main purposes of the Procurement Code is “to ensure the fair and
equitable treatment of all who deal with the procurement system.” SC Code Ann.
§11-35-20(f).

Because the Panel lacks jurisdiction to hear the matter, the Panel feels
the proper remedy for a party aggrieved in connection with §11-35-1520(11) is to

petition the General Assembly to examine this statute and make any changes

necessary to prevent discrimination against bidders. '



For the foregoing reasons the Panel upholds the decision of the CPO and

dismisses the protest for lack of jurisdiction.

IT IS SO ORDERED.

SOUTH CAROLINA PROCUREMENT
REVIEW PANEL

BY: A/%(’

Gus J. Roberts, Chairman

Columbia, South Carolina
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