STATE OF SOUTH CAROLINA ) BEFORE THE SOUTH CAROLINA
) PROCUREMENT REVIEW PANEL
COUNTY OF RICHLAND ) CASE NO. 1§93-19

Inre:

Protest of ViroGroup; ORDER

Appeal by JG&W Construction

— N sl N N

This case came before the South Carolina Procurement Review Panel
(Panel) for hearing on September 8, 1993, on the appeal by JG&W Construction
(JG&W) of a decision by the Chief Procurement Officer (CPO), in response to
the protest of ViroGroup, finding JG&W's bid nonresponsive.

Present and participating in the hearing before the Panel were JG&W
represented by Henry P. Wall, Esq.; ViroGroup represented by its Senior
Engineer, Gene Amick, PE; the Adjutant General's Office represented by Alan

Hunter; and Division of General Services represented by James Rion, Esq.

FINDINGS OF FACT

The Adjutant General's Office (AGO) solicited bids on June 2,
1993, for the removal of underground storage tanks, "UST Removals-Statewide
Project". The AGO conducted a mandatory prebid conference on June 16, 1993.
The Engineer for the project, Kleen Sites Geoservices, Inc., issued Addendum
No. One to the Invitation for Bids. Addendum No. One includes the following

acknowledgment requ1rements

Acknowledge receipt of this addendum in the space.
provided on the Bid Form.- FAILURE TO DO SO MAY
'SUBJECT THE BIDDER TO DISQUALIFICATION.
(Record p. 20)

Addendum No. One also indicates the following:
A. CHANGES TO PRIOR ADDENDA:
None



B. CHANGES TO BIDDING REQUIREMENTS:
None
C. CHANGES TO THE CONDITIONS OF THE
CONTRACT:
None
D. CHANGES TO THE SPECIFICATION:
None
(Record p. 20)

Margaret Jordan, Project Manager with the State Engineers Office,
testified that she reviewed Addendum No. One and it was issued, as Addenda
are always issued after a prebid conference, to clarify issues discussed at the
prebid conference and list the prebid conference attendees.

Addendum No. One to the Invitation for Bids is dated July 1, 1993, and
was transmitted to the prebid conference participants by facsimile. The facsimile

transmittal sheet contains the following instructions:

Please call 803 748-4410 and confirm that fax was
received. Acknowledgment of Addendum #1 will be
noted on SE-330. (Record p. 29)

JG&W verbally acknowledged receipt of Addendum No. One on July 6,
1993. JG&W's bid was already sealed and mailed. After receipt of Addendum
No. One on July 1, 1993, JG&W made no changes to its bid. JG&W did not
acknowledge Addendum No. One on its bid. {(Record p. 23).

Supblementary instructions to bidders, titled "ARTICLE 9
SUPPLEMENTARY INSTRUCTIONS", state in part:

AlA Document A701 1987 Edition - Instructions to
Bidders is hereby modified by addition to , change of
and/or deletion from existing (sub)paragraphs and/or
insertion of additional (sub)paragraphs as follows: ...

345 Bids on which all addenda are not
acknowledged shall be rejected as unresponsive,
except for the following: ...

.3 The addendum only gives clarifications and/or lists
attendees at a mandatory prebid conference.



The AGO opened bids on July 7, 1993, from nine (9) bidders including
JG&W and ViroGroup. JG&W submitted a base bid price of $28,736.00 and
ViroGroup submitted a base bid price of $30,560.00. (Record p. 27) The AGO
issued a Notice of Intent to Award dated July 13, 1993, indicating its intent to
award the contract to JG&W. (Record p. 28)

ViroGroup protested the intent to award to JG&W based on JG&W's
failure to acknowledge the addendum on its bid, which it claimed gave JG&W a
financial advantage. (Record p. 19) The CPO held a hearing on August 10,
1993, and issued a decision on August 17, 1993, finding JG&W's bid
nonresponsive for failure to acknowledge Addendum No. One. JG&W protests
the CPQO's determination.

CONCLUSIONS OF LAW

The Panel finds that although JG&W did not acknowlédge Addendum No.

One on its bid, section 3.4.5.3 of the AIA Document A701 1987 Edition -

Instructions to Bidders clearly states an exception to acknowledging addenda
which is applicable in this case. Section 3.4.5 provides that "bids on which all
addenda are not acknowledged shall be rejected as unresponsive, except for the
following: [...] .3 The addendum only ines clarifications and/or lists attendees
at a mandatory prebid conference."

Addendum No. One states on the face of the document that it does not
change the terms of the contract. The testimony of Ms. Jordan corroborates that
the addendum makes no 'changés. ~Mr. Weinnig, President of JG&W, testified
that JG&W médé no changes to its bid after receipt and consideration of
Addendum No. One. While the Panel feels that it is mandatory to acknowledge
in writing a bid document addendum or amendment, this case presents evidence
that the failure to acknowledge the addendum is an exception under the bid

documents. Because Addendum No. One does not change the terms of the
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contract, the failure to acknowledge the addendum in writing is an exception
under the facts of this case. The Panel finds that JG&W is responsive. Because
the Panel makes its determination on the above grounds, other issues raised
and argued are not addressed.
CONCLUSION

For the foregoing reasons, the Panel reverses the August 17, 1993
decision of the CPO and orders the award of the contract to the lowest
responsive and responsible bidder.

IT IS SO ORDERED.

SOUTH CAROLINA PROCUREMENT
REVIEW PANEL

P A

By: Gus4. Roberts, Chairman

Columbia, SC
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