BEFORE THE SOUTH CAROLINA
PROCUREMENT REVIEW PANEL
CASE NO. 1982-4

STATE OF SOUTH CAROLINA

et e e

COUNTY OF RICHLAND

IN RE:

O R D E R

L;vwv

PROTEST BY HONEYWELL, INC.

APPEALED

This matter is before the South Carolina Procurement Review
Panel as a result of a Protest of Contract Award and the Request for
Review of the ensuing Decermination concerning a countract awarded to
Richland Memdriél Hospical by the Materials Management Oiffice, Division
of General Services, on or about September 29, 1982, for the furnishing
of Preventive Maintenance and Repair Service on Clinical and Biomedical
Equipment to the South Carolina Department of Mencal Retarda:idn. A
Pgocest of Award was filed in this maﬁcer by Honeywell, Inc. under
Section 11-35—4210(1), Souch Cafolina Code of Laws (1976), as amended,
on or about October 18, 1982, on the pgrounds that cﬁe Resident Vendor
Preference should not have beun applied in this maccer; thact Richland
Memorial Hospital did not qualify for the preference even if the preferen
was applicable; that Honeywell, Inc. had been misled on its righct to~
claim the preference; and that the Resident Vendor Preference should
not be applied on the ground thact it is unconscitutional and therefore
void.

A hearing was held by Mr. Richard J. Campbell, Acting
Materials Management Officer, on November 4, 1982. 1In actendance
were representatives of the Mucerials Management Office, Honeywell,
Inc., the South Carolina Deparcment of Mencal Retardation, and Richland
Memorial Hespital. Following that hearing, a decision was rendered on

or about November 12, 1982, which upheld the Contract Award and de-

termined that the Resident Vendor Preference had been correctly utilized;
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thact Richland Mezorial Hospity)l hid made 2 wriccen claim as scacucorily
required for the preference aud mec che a£383C0TY requirements for
resident vendor status under Secrion 11-35-1520(9)(d); cthat Honewwell,

Inc.'s failure to claim the preferdnce wa= ndoC due rto miscake, inad-
vercence, Or misrepresencacion; and chat the Rasident Vendor Preference
carried the presumption of consticucionalrly.

On Novumﬁer 1o, 1482, Honeywell, Inc. requestecd a Raview
cf the Qecision 0f che Accing Materials M:u;;uden: Officer bafora
the Proﬁuremeg:~Revieu Panel. Pursuant to 1izs authoricy under Seccian
11435—4410, Code of Laws of Souch Carolina (19768), -as ameanded, a heariag
was held before the Review Panel on D¢c=mbe:’7, 1982. Testizmony was
taken and evidence vaceived Lrom represencazives of Honeywell, Inc.,

Ricl:land Memaorial Hoespital, and the Division of General Services. all

parties were represencad by lezal counsel.

FINDINCS OF FACT

On or abouz Auygusc 30, 1982,‘:he Matarials Monagement Offica
of the Division of General Scervices issued a Bid Invictation for Pra-
vencative Mainteaance and Repair Service on Clinical and Biomedical
Equipmenc, Bid Nﬁmber 6-793-1116200~-09/290/82-2?. These sarvices were
tad be furnished to the Souch Carovlina Deparz==2nct of Mental Retardacion.
Bids were received uncil Septeaber 20, 1982. The Bid subwmitted by
the Procestanc, Honeywell, Inec., carried a vandor mailing address in
vA:lanc;, Cazorgia. The "South Carolina Residen: Vendor Preference
Raquesc" on the Bid form was unsigned. Honeywecll, Inc.'s Bid was
on the Alcernace 1, $156,130.00. Richland Memorial Haospical submicced

,a Bid on Alceranace 1 of $156,297.00. Richland Memorial Hospical .o
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claimed Resident Veandor Preferencé on its Bid. The application of

the statutory two (2%) perceac preference reandered the Bid of Richland

Memorial subject to acceprance. On September 29, 1982, a Statement of

Avard was made to Richland Memorial Hospitral by the Macerials Manages-
ment Office for this conctract, Number 6-793-28035-09/20,/82-P.

The first grievance raised by Honeywell, Inc. is thact che
Resident Vendor Preferance does not apply becausa bocth Honeywell, Inc.
and Richland Memorial Hospicsl are resident vendors. Section 11-35-132Q

is very clear. The statucte requires the preference may be applied

only between a resident and a non-residenc vendor and "...if such

s ‘ .
residentc vendor has mude wriccen claim for such preference at the

time the Bid was submicced". The evidence clearly shows that Honeywell,
Ine. submicced its Bid from an oﬁc-of-SCa:e_add:ess and did not claim
Resident Vendor Preference. Irrespective of whecher or not Honeywell,
Inc. claims to mainctain offices in this Scacte whIch may or may not

meec the resident vendor requirements, the Bid Form is the only means

by which che M;nerials Manag=ment Otfice may lawtully decerwmine reusidenc
sctacus. The facts demonstrate that no error was commictced in granciag
the Resident Vendor Prefereance to Richland Memorial Hospital ia the
Avard of this concracc.

The second grievance Honeywell, Inc. raises is cthac, even if
the preference is applicable under these facts, Richland Memorial
Hospital may not receive the preference on the ground that 1t fails co
meet cthe residence requiremencs outlined in Secction ll-35-1520(§)(d).

A veador is deemed co be a resideac for preference purposes if that
vendor is (1) an individual, parctanership, or corporacion aucthorized to

Cransact business wicthin cthe Scace; (2) maincains an office ia this
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Scace; (3) maincains a represencacive inveacory of commodizies on which
the Bid is submicced; aad (%) has paid all taxes duly assessad. Rich-
land Memorial Hospizal is a chaarctered, non-profic corpaoracion with cthe
auchority to operace any scieatific deparcmenc which baccers che
Jacilicies for pacienc care ac :he Hospical. Resulcanc from chis ex-
press aufhori:y is the implied auchoricy for the oeperacion of business
encerprisas as a means ctao provide income for che Hospical or expuanded
Hospital services. There is nothing ia che enabiing legislacion of
.Richland Memorial Hospital prohibitiny either profic-making or non-~

charicable accivicies. The Panel finds it unnecessary to hold, how-

e
(4]

ever, that the activicy in issue here, the furnishing of sarvizz2 and

miintenance for Biomedical Eguipment to outside iascicuciomns, bears
a definicte relacion to cthe Hospital's purpose sinmce it was held ia

ebaorde v. Sc. Michael and All Ancals Churéh, 272 s.C. 4¢0, 25

(28]

S.E.Zd 876 (1979), relying on Seczion 33-3-3Q, Scuch Carolina Code of
Laws (1976), thait only members of a charcered organizaction have standiag
Lo raisa che issue of whether or not acts in questica ara beyond the
purpose of that chartered organizacion. Richland Memorial Hospital is
g:a;ced the power tos enter inco concrac:ts by law, and this Panel finds
that Richland Memorial Hospical is auchorized to do business ian this
3ctate. That Richland “Memorial Hospital may be non-profic and tax-exempe
does not %a: it fiom resideat stacus. Richland Memorial Hospical pays
s5ales taxes. That no other taxes may be duly assessed does not invali-

date icts claim to Residenc Veador Stacus. The tas :Lmony befora che

?anel is that Richiind Memorial Hospital has paid 3}l taxes duly

Ay

U.

sed againsct ic and is ocherwise [ully qualified to reveive prue-

erence. There is no bar ia the Procurement Code against granciang
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the preference to tax-exempt, non-profic corporactions, such as Richland
Memorial Hospital. The testimony before the Panel is that Richland
Memorial Hospical is fully able to fulfill this concract and that equip-
ment sufficienc for sarvice and maintenance is maintained. .The record
deﬁons:rates that Richland Memorial Hospital maincains an office in

this $Scace and that it is a charcered, non-profic corporation endpoweread
to enter into contracts under the laws of this Stace. Thereforae, che
Panel finds cﬁac Richlund Menorial Hospital does qualily far che

Resident Vendor Pre2ference.

Honeywell, Inc.'s third grievance alleges chat its failure co

claim che Resident Vendor Preference was dizeccly accribucable ¢

enployees of the Department of Mencal Rectardactica. The Bid Iavicactiun

clearly directaed that all inquiries concerning the Bid Invitacion were

to be madé cto Bill MclLeod, Purchasing Assistanc for the Macerials

.

Management QOffice. No such inquifies were made. Testimony before the

Macerials Management Officer and the Panel was that eamployees af che

Department of Mencal Rectardation did not instruct employe=2s of Honeywell,

Inc. that Honeywell did not qualify for cthe Resident Vendor Praference.

Therefore, the Panel finds that Honeyuéll, Inc.'s failure to siga che

Resideat Vendor Preference claim was not duec to any alleged mis:;ke,
inadvertence, or reliance on alleged misrepresencacions made by

employees of the Departament of Mental Recardaction.
The fourch grievance of Honeywell, Inc. concerns the con-
The Panel finds thac

stitutionalicy of cthe Residenc Vendor Preference.

the statucory preference is presumpcively valid.
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CONCLUSIONS OF LAW

1. The Panel accofdingly finds cthat the Procescant,

Honeywell, Inc., is noct entitled £o wmake a claim for Residenrz Vendar
Scatus following Lh; time for che receipc of Bids. Cn the facz2 of the
Bid Documeact, Honeywell, Inc. is a non-resident veandor submiczcing i:cs
Bid from an out-of-szace address. Honeywell, Ianc. is, ctherafora,
bound bﬁ thosa documents and may not now deprive Richland Memoriazl
Hospital of its claimed Rasidenc Vendor Preferégéavon the basis of i:zs
own failure to assert rasideac status.

2. .The Panel furcher holds cha& Richland Memorial Hosp:ucal
qualifies for the Residenc Veador Preference.

3. The Panel furcher holds cthac Honeywell Inc.'s failure
to clain the Resident Vendor Prefezeace was not due to miscake, inad-
verctence, or justified reliance. The Bid Invicacions were published
by the Macerials Managemenz Office. Inquiries wera diracced to be
made to thact Office. No inquiry was made by the Procastant conceraing
ics abilicy to ¢laim Rasident Veador Scacus.

4. The Panel furcher holds thac cthe Residenc Veador
Preference is a stacucory enaccaenc of the Legislacure of this Scace
and musc be prasumed rCo be conscicucional by this Panel untcil such

time as che Sﬁpreme Courct of this Scace may hold otherwise.
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IT IS THEREFORE ORDERED chat the Determinacion of cthe Acting
Macerials Management Officer be upheld and affirmed and that the Procesc
of that Decision is denied.

IT IS SO ORDERED.

REVIEW PANEL

H b S

‘Senacor Hugh K. Leatherman
Chairman

THE SOQUTH CAROLINA‘ij?CUREWE\T

i

December [? ’1 1982.



