STATE OF SOUTH CAROLINA
)      BEFORE THE CHIEF PROCUREMENT OFFICER

COUNTY OF RICHLAND
)


)                                  DECISION

In the Matter of Protest of:
)

)                           CASE NO.:  2006-161

)

Medical Review of North Carolina, Inc.
)

d/b/a The Carolinas Center
)
for Medical Excellence
)


)

Materials Management Office
)                             POSTING DATE:

RFP No. 06-S7205
)

Hospital Utilization Review Services
)


FEBRUARY 5, 2007

Under Title XIX
)
Department of Health & Human Services)

This matter is before the Chief Procurement Officer (CPO) pursuant to a letter of protest from Medical Review of North Carolina, Inc., d/b/a The Carolinas Center for Medical Excellence (CCME).  With this request for proposals (RFP), the Materials Management Office (MMO) attempts to procure hospital utilization review services under Title XIX (Medicaid) on behalf of the Department of Health and Human Services (DHHS). DHHS seeks a Quality Improvement Organization (QIO) to perform hospital utilization review services for eligible persons in accordance with 42 CFR Part 456 – Utilization Control, and the South Carolina State Plan for Medical Assistance. CCME protested MMO’s intent to award to Qualis Health (Qualis) arguing that Qualis’ proposal was not responsive to the RFP.


In order to resolve the matter, the CPO conducted a hearing January 11, 2007
. Appearing before the CPO were CCME, represented by John E. Schmidt, III, Esq.; Qualis, represented by M. Elizabeth Crum, Esq.; and the State Procurement Office, represented by John R. Stevens, State Procurement Officer. 


The Protest letter contained nine (9) protest grounds.  At the beginning of the hearing, CCME withdrew protest grounds 1, 2, 3, and 7.  Qualis’ offered a Motion for Summary Judgment regarding CCME’s ground 9, which was granted.  The hearing proceeded, and evidence and testimony were presented only with respect to CCME’s grounds 4, 5, 6, and 8.

NATURE OF PROTEST

The letter of protest is attached and incorporated herein by reference.  

FINDINGS OF FACT

The following dates are relevant to the protest:

1. On May 9, 2006, the Materials Management Office (“MMO”) issued a Request for Proposal of Solicitation No. 06-S7205 (“the RFP”) for a term contract for quality assurance and control consulting services for SCDHHS. [Ex. 1]
2. On June 7, 2006, MMO issued Amendment #1, which extended the opening date until further notice and until such time that answers to submitted questions were published. [Ex. 2]
3. On June 13, 2006, MMO issued Amendment #2, responding in writing to questions presented during the question and answer period and making certain amendments to the RFP. [Ex. 3]
4. Proposals were opened on July 6, 2006.

5. The intent to award the contract to Qualis was posted on October 26, 2006.  Qualis was the highest-ranked offeror.

6. On November 3, 2006, CCME filed its Protest Letter.

7. A hearing was held before the CPO on January 11, 2007.


CCME alleged that Qualis’ proposal was not responsive to the requirements of the RFP. The Consolidated Procurement Code defines a responsive offeror as, “a person who has submitted a bid or offer which conforms in all material aspects to the invitation for bids or request for proposals.”  The regulations require that “[a]ny bid which fails to conform to the essential requirements of the invitation for bids shall be rejected.” [19-445-2070]  At issue here is whether Qualis’ proposal met the “material aspects” or “essential requirements” of the RFP.  


ARGUMENT

A. Protest Ground No. 4

CCME asserts that Qualis’ Proposal is non-responsive to Section 3.3 of the RFP because the proposal failed to outline, as required, a post-procedure, pre-payment screening plan for sterilization procedures.
  CCME further alleges that Qualis does not understand the contract’s technical requirements because sterilizations do not currently fall under a utilization review.  


Regarding screening for sterilization procedures, the RFP requires: “Contractor must implement and maintain a post procedure pre-payment screening review of all sterilizations.” [Ex. 1, p. 11, Item 3.3] Post procedure, pre-payment reviews come after the medical procedure has been performed, but before submittal to Medicaid for payment. 

In response to Section 3.3 of the RFP, Qualis stated: “Qualis Health will perform a sterilization utilization review upon receipt of the … Sterilization Consent Form (DHHS 1723) from the provider.”  Exhibit No. 6, Proposal, p. 47 (Emphasis added). Qualis went on to write, “If, upon review, Qualis Health determines that all four parts of the Sterilization Consent form are correctly completed and meets the federal regulations, Qualis Health will approve the sterilization.” [Ex. 6, p. 48] The Sterilization Consent Form is a DHHS form that is required to certify all sterilizations. It consists of four parts:

· Part I – Consent to Sterilization – a prospective authorization signed by the client agreeing to the sterilization

· Part II – Interpreter’s Statement – a statement from an interpreter, if one is needed, to ensure the client understands the authorization

· Part III – Statement of Person Obtaining Consent – a statement of the person who obtained the client’s consent

· Part IV – Physician’s Statement – a retrospective statement by the performing physician after the procedure


The parts are designed to be completed a various phases of the decision process. Clearly, Part VI is designed to be completed by the physician post-procedure, as it reads, “Shortly before I performed a sterilization operation upon _____________.”  Other parts of part IV confirm the post-procedural application of that portion of the form, as it uses terms such as “I counseled” and “I informed.” [Ex. 7] [Emphasis added] 


In the RFP, offerors were required to “maintain a post procedure pre-payment screening review of all sterilizations.” Qualis agreed writing “Qualis Health will perform a sterilization utilization review upon receipt of the … Sterilization Consent Form (DHHS 1723) from the provider.” CCMS argued, “A post procedure screening cannot be performed on a prior approval basis.  Clearly, the post procedure, pre-payment review could not occur until after the form is completed.  However, as the attending physician must certify in Part IV that he performed the sterilization under certain terms including “At least 30 days have passed between the date of the individual’s signature on this consent form and the date the sterilization was performed,” if Qualis reviews the completed Form 1723, their review must be post procedure. Qualis’ offer to review Sterilization Consent Forms upon receipt from the attending physician meets the requirement for a post procedure, pre-payment review. 


Qualis offered further “automated review processes” through a questionnaire process.  Specific to sterilizations and the proposed automated process, quails wrote, “By logon and submission of the sterilization request, the physician performing the sterilization operation would be certifying that he/she has completed and signed part IV, Physician’s Statement on the consent form AND has obtained a properly completed form.”  CCMS took exception to the automated review process, but the CPO disagrees. Qualis did not take exception to the RFP’s requirement; rather Qualis offered the automated review process for DHHS’s consideration. Qualis wrote, “We are proposing to develop such a questionnaire . . .” [Ex. 6, p. 48] 

CCME further alleged that Qualis does not understand the contract’s technical requirements because sterilizations do not currently fall under a utilization review.  Dr. Lydia Bartholomew, Qualis’ Senior Medical Director, testified that a “utilization review” may consist of either a medical necessity review or an administrative review.  Here, the administrative review is to determine compliance with the requirements of Form 1723. Such is compliant with the RFP.
B. Protest Ground No. 5


Under this protest ground, CCME first contends that Qualis’ Proposal is non-responsive to Section 3.4 of the RFP because Qualis has “proposed a process that only provides for acute care screens,” which do not include psychiatric screens as required by the RFP.  Second, CCME contends that the InterQual® behavioral health criteria Qualis has proposed to use “are not consistent with CMS (Centers for Medicare and Medicaid Services, the Federal authority that oversees both programs) quality screens for psychiatric care,” thereby failing to meet the RFP’s requirements.

Section 3.4 of the RFP provides:

CONTRACTOR must implement and maintain a quality of care review for IMD (Institutions for Mental Disease)/RTF (Residential Treatment Facility) providers using CMS’s hospital generic quality screening criteria.  CONTRACTOR must screen retrospectively reviewed IMD/RTF cases to determine that the care rendered meets acceptable standards of medical care. [Exhibit No. 1, RFP, p. 11.]

Qualis offered “Our quality review activities have involved developing/updating quality screening criteria, as well as using CMS’s existing hospital generic quality screening criteria.” Qualis wrote, “Inter Qual Behavioral Health criteria will be applied when retrospectively reviewing IMD/RTF cases.  The nurse reviewer will apply these criteria to the information provided for the review to make a determination regarding the medical necessity and appropriateness of the treatment.” Qualis wrote further, “Qualis Health initiates a PRAF (physician reviewer assessment format) for each case where the nurse reviewer believes there is a potential quality concern.  The generic screening criteria used on the PRAF are shown in Figure 3.” [Ex. 6, p. 50] In Figure 3, Qualis offered its generic screening criteria. [Ex. 1, pp. 50-52, Figure 3]  The screening criteria include an array of quality of care screens such as reviews of the files for an accurate medical history, proper diagnosis, establishment of a treatment plan, assessment of laboratory results, and justification for the procedure, sufficiency of laboratory tests, rehabilitation plans, etc.

Ms. Sheila Mills, Bureau Chief for Rehabilitative Services of SCDHHS who was involved in the preparation of the RFP, testified that Section 3.4 satisfied the intent of the services that SCDHHS proposed to receive under the terms of the contract.  She stated that Section 3.4 set forth the relevant criteria to be used in reviewing quality of care for IMD/RTF cases.  Ms. Mills testified that in addition to any prescribed state and federal requirements, there may be other quality of care review criteria that providers are expected to adhere to.  Moreover, she testified that SCDHHS provides the successful bidder with all relevant procedure manuals, bulletins, and other documents necessary to conduct the requisite review.

During the hearing, counsel for CCME requested that Ms. Mills review and compare Figure 3 of Qualis’ Proposal (at pages 50-52), which lists the proposed CMS hospital generic screening criteria, with the relevant psychiatric services criteria outlined in the Medicaid Manual for Psychiatric Services.  After a careful review of both documents, she then testified that the criteria listed in Figure 3 captured each of the categories as outlined in the Manual and were sufficient proxy measures of the psychiatric criteria.  She noted that SCDHHS’ Medicaid Provider Manual, Psychiatric Services, includes, “but are not limited to, quality of care criteria to be used by providers and vendors during the performance of the review.”  Exhibit No. 8, Medicaid Provider Manual, Psychiatric Services, p. 200-20.  


CCME directed its argument primarily to Figure 4 of Qaulis’ proposal, which provides alternative criteria categorized as surgical, product or device, patient protection, care management, environmental, and criminal.  Figure 4 does provide some criteria under the surgery heading that seem out of place regarding a psychiatric hospital such as “surgery performed on the wrong body part”, “surgery performed on the wrong patient”, “wrong surgical procedure performed on a patient”, etc, CCMS argued that these screens are inapplicable to psychiatric care, which would appear to be the case.  However, other categories could apply to any type of care, including psychiatric screenings. Besides, regarding Figure 4 and the screening criteria stated therein, Qualis wrote that it “recommends that SCDHHS consider their use for quality of care reviews.” [Ex. 6, p. 53] Qualis did not take exception to the requirement.  Qualis did not offer the screening criteria of Figure 4 as a substitution to the requirement, but rather for SCDHHS’s consideration. Such a recommendation does not make Qualis’ proposal nonresponsive.

Ultimately, Qualis agreed to provide exactly what the RFP required regarding IMD/RTF screens when Qualis wrote, “Qualis Health will implement and maintain a quality of care review for IMD/RTFR providers using CMS’s generic quality screening criteria if that is what SCDHHS determines is in the best interest of it Medicaid program.” [Ex. 6, p. 57]   
C. Protest Ground No. 6


With respect to this protest ground, CCME first argued that Qualis’ bid was non-responsive because it allegedly modified RFP Specification 3.10 by “making ‘unannounced’ visits into one using announced visits.” CCMS pointed primarily to two statements on page 80 of Qualis’ proposal, which reads, in part: “Planning and conducting an onsite evaluation of a provider requires establishing contact with the provider” and “Qualis Health believes that performing an efficient and effective onsite visit requires a plan or agenda. Our general approach to monitoring is to schedule the initial visit date with the provider . . .” CCMS argues this language determines Qualis nonresponsive because you can not schedule an initial visit with the provider on an “unannounced” site visit. 


Regarding unannounced visits, the RFP required, “The Comprehensive Reviews must consist of: desk reviews, unannounced site visits, written reports to providers and additional monitoring visits to assess implementation of quality improvement requirements.” [Ex. 1, p. 13, Item 3.10] 

CCME argued that Qualis’ references to unannounced site visits was an attempt to impose a condition so as to modify improperly the RFP.  South Carolina law provides that “[o]rdinarily a bid should be rejected when the bidder attempts to impose conditions which would modify requirements of the invitation for bids or limit his liability to the State, since to allow the bidder to impose such conditions would be prejudicial to other bidders.” 23 S.C. Code Ann. Regs. § 19-445.2070(D) (Supp. 2006)


However, CCME overlooks Qualis’ offers as follows:

· We understand that SCDHHS will determine the frequency of the reviews that Qualis Health is to perform, but at a minimum, we will be required to conduct a comprehensive review of each provider every 18 months.
· The comprehensive reviews will consist of: desk review, unannounced site visits, written reports to providers, and additional monitoring visits to assess compliance. In this statement, Qualis offers exactly what the RFP required.  [Ex. 6, p. 79] [Emphasis added]

· We have noted, however, that SCDHHS is asking the QIO to perform unannounced site visits. We will confirm with SCDHHS whether they want all site visits to be unplanned (which is not required by the RFP), or if the unplanned visits can be reserved for follow-up and ad hoc monitoring purposes. The RFP does not require that all site visits to be unannounced; rather that the comprehensive review include unannounced site visits. [Ex. 6, p. 81]   

· If SCDHHS requires all site visits to be conducted on an unscheduled basis, Qualis Health would communicate this to the providers up-front. The statement does not indicate Qualis’ intent to notify any particular provider before a specific site visit, but rather a broadcast notice that unannounced visits may be conducted. [Ex. 6, p. 81]  

These statements by Qualis confirm its agreement to the requirements of the RFP. Therefore, Qualis is responsive to the requirement. 

CCME also alleged that Qualis’ proposal was deficient in staffing this requirement.  As protest Issue No. 8 also addresses Qualis’ staffing this issue will be addressed there. 
D. Protest Ground No. 8


CCME contends that Qualis’ Proposal failed to provide adequate staffing to meet the specifications of the RFP. The RFP staffing requirements are contained in “Staff Qualifications” in Part V of the RFP.  The requirement provides, in pertinent part:

STAFF QUALIFICATIONS:  The Contractor must retain a sufficient number of professionals to meet the specifications of this RFP.  Contractor’s staff must include, but not be limited to, the following:

a) Registered nurses licensed in South Carolina; 

b) Coding specialists certified in ICD-9 and CPT coding; 

c) Physicians licensed and practicing in South Carolina who are able to conduct reviews, make medical necessity determinations, and participate in appeals.  

As part of the RFP response, the Offeror must provide copies of resumes, licenses and certifications for all professional staff who will be conducting reviews and participating in reconsideration appeals.  SCDHHS will review and approve or disapprove each proposed staff member prior to the start of the Contract….
See Exhibit No. 1, RFP, Part V, p. 19.  [Emphasis added] MMO clarified this requirement in response to a question raised by an offeror. In Amendment # 2, MMO wrote the following question and SCDHHS response:

· Question – Page 18, Section 5 – Qualifications – The RFP requires that offerors provide resumes, licenses, and certifications for proposed staff members. We would like an opportunity, if awarded the contract, to offer positions to staff members of the incumbent. Would SCDHHS accept written position descriptions for each position in the proposal with the understanding that all candidates will be approved by SCDHHS prior to hiring?

· Response – Yes, position descriptions along with certification of staff qualifications are acceptable.


Qualis provided information related to staff and the attendant position qualifications and certifications where required.  For example, with respect to nurse reviewers, Qualis was clear in providing that its nurses would possess the necessary certification and clinical expertise to fulfill the duties of the position.  See Exhibit No. 6, Proposal, p. 145 (stating that “Qualis Health has been recruiting for registered nurses (RNs) licensed by the South Carolina Board of Nursing” and including resumes or biosketches of specific nurse personnel), Attachment #9 (position description provides for “current, active and unrestricted license in South Carolina”).  In addition, Qualis provided for a properly-certified coding specialist and a specific job description.  [Exhibit No. 6, Proposal, p. 145.]

In total, Qualis devoted twenty five pages in its proposal [Ex. 6, pp. 125-149] that addressed its approach to staffing. Qualis addressed its: 

· Employee engagement initiatives [Figure 17, pp. 125 – 127], 

· Key contract positions including, the medical director, nurse reviewers, intake representatives, administrative assistants, and coding specialists with their roles, duties, and required qualifications [Figure 18, pp. 128 – 131] 

· Training, systems, and data support positions, including, for example, clinical nurse specialists, programmers, and provider relations coordinator, with their roles, duties, and required qualifications [Figure 19, pp. 132 – 134] 

· Listings by name, education, and licensing/certification, and experience of the corporate oversight including the Vice President for Care Management, Senior Medical Director, Director of Medicaid Services, Director of Performance Improvement, and Chief Information Officer [Figure 20, p. 134] along with brief biographical sketches of their experience [Ex. 6, pp. 135 and 136]

· Contract transition and implementation team members listing the years of experience and orientation of sixteen team members [Figure 21, pp. 137 and 138]

· Resumes of the contract transition and implementation team for those not previously provided (brief biographical sketches of 12 more team members) [Ex. 6, pp. 139 – 142]

· A listing of proposed personnel with assurances that Qualis had “successfully secured letters of commitment for the key South Carolina-based positions of project director, medical director, and nurse reviewers.” [Ex. 6, p. 143, Item 5.2.1]

· Figures 22a and 22b identifying Qualis’ proposed personnel for the contract and their lines of reporting.

· An assertion from Qualis that it had successfully recruited four Registered Nurses with South Carolina licenses with brief biographical sketches of them[Ex. 6, p. 145, Item 5.2.1]

· An assertion from Qualis that it was recruiting one coding specialist [Ex. 6, p. 145, Item 5.2.2]

· A listing by name of one physician with brief biographical sketch [Ex. 6, p. 146, Item 5.2.3]

· Resumes, Licenses, and Certifications for all professional staff conducting reviews and appeals [Ex. 6, p. 146, Item 5.3]

· Job descriptions for South Carolina staff positions for the Project Director, the Medical Director, Nurse Reviewer 1, Intake Representative 1, Administrative Assistant – Medicaid, Coding Specialist. [Ex. 6, Appendix 9] 

· Nineteen pages of resumes for the corporate leadership team of its Seattle-based staff and several South Carolina-based professionals [Appendix 10]

· South Carolina Medicaid Project Charts [Appendix 11]

· Resumes, letters of commitment, licenses, and certifications for all professional staff conducting reviews and participating in reconsideration appeal [Appendix 12]   

Clearly, Qualis did not possess all the required professional services in South Carolina to man the contract when it submitted its proposal. However, Qualis met the amended requirements of the RFP, which were to provide “position descriptions along with certification of staff qualifications.” 


CCME argued that the adjustment to the requirement, as stated in Amendment No. 2, only addressed the hiring of staff members of the incumbent.  While the question did introduce the idea of hiring staff from the incumbent contractor, the answer to the question has a more widespread application. The actual question asked was “[w]ould SCDHHS accept written position descriptions for each position in the proposal with the understanding that all candidates will be approved by SCDHHS prior to hiring?” DHHS responded, “Position descriptions along with certification of staff qualifications are acceptable.” 

DETERMINATION

In Protest Issue No. 9, CCME alleged that Qualis is not a responsible offeror due to an alleged cancellation of a contract by the State of Alaska. Qualis, DHHS and the State Procurement Office joined in a motion asking the CPO for a summary judgment on this protest issue. After hearing the arguments, the CPO finds no compelling proof that the State of Alaska cancelled any contract with Qualis for this service and a related service. According to Qualis, the contract referenced by CCME expired, it was not cancelled. CCME could provide no evidence to the contrary. CCME failed to carry any burden to prove the allegation.  


Under the original requirement of the RFP that “As part of the RFP response, the Offeror must provide copies of resumes, licenses and certifications for all professional staff who will be conducting reviews and participating in reconsideration appeals” Qualis would have been nonresponsive.  However, under the amended requirement, Qualis is responsive.


For the foregoing reasons, the protest is denied. 
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R. Voight Shealy


Chief Procurement Officer


   for Supplies and Services


___February 5, 2007________


                          Date

Columbia, S.C.

STATEMENT OF RIGHT TO FURTHER ADMINISTRATIVE REVIEW

The South Carolina Procurement Code, in Section 11-35-4210, subsection 6, states:

(6) Finality of Decision.  A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-4410(1) within ten days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

------------------------------------------------------------

Additional information regarding the protest process is available on the internet at the following web site: www.procurementlaw.sc.gov
FILING FEE: Pursuant to Proviso 66.1 of the 2005 General Appropriations Act, "[r]equests for administrative review before the South Carolina Procurement Review Panel shall be accompanied by a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel.  The panel is authorized to charge the party requesting an administrative review under the South Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-4410(4).  . . . . Withdrawal of an appeal will result in the filing fee being forfeited to the panel.  If a party desiring to file an appeal is unable to pay the filing fee because of hardship, the party shall submit a notarized affidavit to such effect.  If after reviewing the affidavit the panel determines that such hardship exists, the filing fee shall be waived." 2005 S.C. Act No. 115, Part IB, § 66.1. Please make your check payable to the "sc procurement review panel."
LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, a business must retain a lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest of Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003). Copies of the Panel's decisions are available at www.state.sc.us/mmo/legal/paneldec.htm



























� The parties chose to submit closing arguments in writing so the CPO held open the hearing record to allow for those submissions.  


� In this type of review, after the procedure is performed, the reviewer would screen to ensure that all Code of Federal Regulations requirements are met prior to approving payment for the procedure.


� Qualis redacted Figure 22a, its review staff, from its public proposal under the exemption for biographical data on key employees authorized by SC Code Ann. Section 11-35-410.


� Redacted by Qualis.
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