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)

This matter is before the Chief Procurement Officer (CPO) pursuant to a letter of protest from Cory Media (Cory).  With this request for proposals (RFP), the Materials Management Office (MMO) attempts to procure administration services for the logo sign program for the South Carolina Department of Transportation (SCDOT).  In the letter, Corey protested MMO’s notice of intent to award to South Carolina Logos, Inc. (SC Logos) alleging that SC Logos was nonresponsive to the requirements of the RFP, that SC Logos’ proposal was false and misleading and that the evaluation was arbitrary and capricious. 

After attempts to settle the matter proved unsuccessful, the CPO conducted a hearing March 20, 2006. Appearing before the CPO were: Cory, represented by Stephen Bates and Paul Koch, Esq.’s; SC Logos, represented by John Schmidt, Esq., SCDOT, represented by Natalie Moore, Esq.; and MMO, represented by John Stevens, State Procurement Officer.
NATURE OF PROTEST

The letter of protest is attached and incorporated herein by reference.  

FINDINGS OF FACT

The following dates are relevant to the protest:

1.  On December 7, 2005, MMO issued the RFP. (Ex. 3)
2.  On December 22, 2005, MMO issued Amendment no. 1, the only amendment. (Ex. 4)
3.  On January 11, 2006, MMO opened the proposals received. (Ex. 5) 

4.  On February 13, 2006, after a committee had evaluated the proposals received, MMO posted its notice of intent to award to SC Logos. The composite scores were as follows:

Offeror



Total Score
SC Logos



573.62

Corey




554.25

VMS




417.16

Strategic Mkgt



361.84

(Ex. 7)
5.  On February 24, 2006, the CPO received the protest letter.
ALLEGATIONS OF THE PROTEST


Corey has alleged several distinct protest issues, including the following:

1.
That SC Logos was nonresponsive to the RFP in that SC Logos qualified its financial offer to the state by limiting “Gross Revenue” under the program to not include, “Fees collected for business sign installation, replacement, or removal, or fabrication of the business signs are not included in the Gross Revenue projection in the guaranteed annual payment, or in the percentage of Gross Revenue payment to the Department.” 
2.
That SC Logos was nonresponsive to the RFP in that the balance sheet and profit and loss statement that SC Logos submitted did not include those statements for 2005, the most recent year passed.

3.
That SC Logos was nonresponsive to the RFP in that SC Logos did not submit the name and address of the bank(s) with which its conducts business.

4.
That SC Logos’ proposal contains false and misleading information.  Specifically, that SC Logos’ proposal includes organizational charts that misrepresent the idea that SCDOT is part of SC Logos’ organization.

5.
That the evaluation was arbitrary and capricious as demonstrated by disparity of the scoring contained in the evaluators’ score sheets.

6.
That the evaluation was arbitrary and capricious because there was no justification for the change in the scoring weights that were used in solicitation no. 06-S6960, a previous attempt at this solicitation, and solicitation no. 06-S7070.  

These allegations will be addressed individually as follows. 

ISSUE DISMISSED AS UNTIMELY
Issue #6.
That the evaluation was arbitrary and capricious because there was no justification for the change in the scoring weights that were used in solicitation no. 06-S6960, a previous attempt at this solicitation, and solicitation no. 06-S7070.  


Unlike many RFPs, MMO not only listed the relative importance of the evaluation criteria [as required by 11-35-1530(5)], MMO also listed the actual weight of each evaluation criterion in the RFP. (Ex. 3, p. 6, Evaluation of Proposals) In doing so, MMO gave Corey notice on December 7, 2005, when the RFP was released, of the actual weights of the evaluation criteria.  The Consolidated Procurement Code (Code) reads, “Any prospective bidder, offeror, contractor, or subcontractor who is aggrieved in connection with the solicitation of a contract shall protest to the appropriate chief procurement officer in the manner stated in subsection (2) below within fifteen days of the date of issuance of the Invitation For Bids or Requests for Proposals or other solicitation documents, whichever is applicable, or any amendment thereto, if the amendment is at issue.”  Accordingly, Corey had fifteen days after the issuance of the RFP, until December 7, 2005, to protest the weightings of the evaluation criteria.  Corey did not. Therefore, the matter is dismissed as untimely filed at this time. 

CONCLUSIONS OF LAW
Issue #1
That SC Logos was nonresponsive to the RFP in that SC Logos qualified its financial offer to the state by limiting “Gross Revenue” under the program to not include, “Fees collected for business sign installation, replacement, or removal, or fabrication of the business signs are not included in the Gross Revenue projection in the guaranteed annual payment, or in the percentage of Gross Revenue payment to the Department.” 

Section 11-35-1530(9) requires that "[a]ward must be made to the responsive offeror whose proposal is determined in writing to be the most advantageous to the State . . .." A responsive offeror is "a person who has submitted a bid or offer which conforms in all material aspects to the invitation for bids or request for proposals." Section 11-35-1410(7).  "Ordinarily a bid should be rejected when the bidder attempts to impose conditions which would modify requirements of the invitation for bids or limit his liability to the State, since to allow the bidder to impose such conditions would be prejudicial to other bidders." R. 19-445.2070(D).  However, "[b]idders may be requested to delete objectionable conditions from their bid provided that these conditions do not go to the substance, as distinguished from the form, of the bid or work an injustice on other bidders." R. 19-445.2070(D)(6).  The threshold at which rejection is required is defined by materiality because "[a]ny bid which fails to conform to the essential requirements of the invitation for bids shall be rejected." Accordingly, a non-conforming offer need not be rejected if the non-conformity is immaterial, or minor. Rather, the state may elect to either waive the non-conformity or allow correction.


Section 11-35-1520(13) defines when a non-conformity is immaterial:

(13) Minor Informalities and Irregularities in Bids.  A minor informality or irregularity is one which is merely a matter of form or is some immaterial variation from the exact requirements of the invitation for bids having no effect or merely a trivial or negligible effect on total bid price, quality, quantity, or delivery of the supplies or performance of the contract, and the correction or waiver of which would not be prejudicial to bidders.  The procurement officer shall either give the bidder an opportunity to cure any deficiency resulting from a minor informality or irregularity in a bid or waive any such deficiency when it is to the advantage of the State.  Such communication or determination shall be in writing.  
The Panel has summarized these rules as follows:

When the [laws] are construed together, along with the rest of the Procurement Code, as they must be, the following conclusions of law emerge. In order to be responsive, a proposal need not conform to all of the requirements of the RFP; it must simply conform to all of the essential requirements of the RFP.

 "Essential" is not defined in the Code. However, in In re: Protest of American Sterilizer Co., Case No. 1983-2, the Panel determined what was "nonessential" with reference to [Section 11-35-1520(13)]. In that case, the Panel found that, because the Code requires rejection of a proposal when it fails to meet an essential requirement but allows waiver of an immaterial variation from exact requirements, a requirement is not "essential" if variation from it has no, or merely a trivial or negligible, effect on price, quality, quantity, or delivery of the supplies or performance of the services being procured. Waiver or correction of a variance from such a requirement is appropriate under the Code when relative standing or other rights of the  bidders are not prejudiced.
In Re: Protest of National Computer Systems, Inc., Case No. 1989-13. Accordingly, the CPO must determine whether SC Logos proposal was nonconforming and, if so, was that non-conformity material.

The RFP provides that financial offers will be evaluated based upon each offeror’s “guaranteed annual payment.” It reads, in part:

C. Guaranteed Annual Payments

The proposer shall complete the Guaranteed Annual Payments Form contained in the Attachments . . . . On the Guaranteed Annual Payments Form, the proposer shall specify:

1. A minimum annual payment it proposes to make to SCDOT, and

2. A proposed percentage (%) of gross program revenue.

The guaranteed annual payment to the SCDOT shall be equal to the greater of either the minimum annual payment or the amount calculated by multiplying the proposed percentage times the annual gross program revenue. . . .

(Ex. 3, p. 4, Proposal Contents)


SC Logos’ financial offer provided a minimum annual payment of $2,700,000, as well as  proposed percentages of gross program revenue.
.  However, SC Logos added a footnote that reads:

NOTE: South Carolina Logos considers only the annual rental payments made by participants for mainline, ramp, and trailblazer business signs as “:Gross Revenue” generated by the Program. Fees collected for business sign installation, replacement, removal, or fabrication of the business signs are not included in the Gross Revenue projection in the guaranteed annual payment, or in the percentage of Gross revenue payment to the Department. 

(Ex. 8, p. 4) In its protest letter, Corey Media argues that "[b]y including such language in their response, South Carolina Logos has submitted a response which does not conform in all material aspects to the RFP" and that SC Logos "is attempting to impose conditions which would modify the requirements of the RFP."


The CPO agrees that SC Logos, with this language, sought to impose a condition on its RFP. And as the regulation notes, "[o]rdinarily a bid should be rejected when the bidder attempts to impose conditions which would modify requirements of the invitation for bid . . .." R. 19-445-2070(D) The question is, does this statement render SC Logos’ proposal materially nonresponsive?

The RFP required that the financial offer would be scored based upon the “Guaranteed Annual Payment” (Ex. 3, p. 6), which is defined as the greater of either the minimum annual payment or the amount calculated by multiplying the proposed percentage times the annual gross revenue (Ex. 3, p. 4). Regarding this issue, the RFP informs us further that such Guaranteed Annual Payment shall be remitted by the successful offeror in the form of:

1. The minimum annual payment (that) will be due at the beginning of each contract year.

2. Any additional revenue owed to the SCDOT from the guaranteed percentage of program revenues and additional revenue generated at bid locations (that) will be due at the end of each contract year.
(Ex. 3, p. 18.) Simply put, SCDOT demanded offerors to pay a minimum annual payment up front, and then pay a settlement in the form of a percentage of annual gross revenue at the end of the contract year if that percentage of annual gross revenue would have exceeded the minimum annual payment.  If the percentage of annual gross revenue does not exceed the minimum annual payment, the percentage of annual gross revenue would not become payable to SCDOT. 

It is clear and undisputed that SC Logos offered a fixed, guaranteed minimum annual payment and that SC Logos is responsive in this regard.  However, SC Logos did define its percentage of gross revenue that could be payable to SCDOT by defining gross revenue as limited to “annual rental payments made by participants for mainline, ramp, and trailblazer business signs.”  Specifically, SC Logos excluded from gross revenue “fee collected for business sign installation, replacement, or removal, or fabrication of the business signs.” (Ex. 8, p. 4) 


Whether or not SC Logos defining gross revenue amounts to a “material” qualification of its proposal is the question. (Section 11-35-1410(7) of the Code defines a responsive offer as one that conforms in all material aspects to the RFP.) 


The RFP stipulates that the successful offeror may charge participating businesses set rates for advertising, sign installation and sign maintenance. Clearly, the revenue to be collected by the successful offeror from participating businesses will be generated almost entirely by the annual fees, which range from $900 to $1,500 to $2,500 per direction annually depending upon average annual daily traffic of each interchange.  Additionally, the RFP permits the successful offeror to charge participating businesses for certain services.  The RFP does not require, but it allows, the successful offeror to charges businesses the following fees:

·  An annual fee of $200 for each “trailblazer”
 panel requested by a participating business  

· A one-time fee of $50 for installation of a business sign

· A one-time fee of $50 for application of reflective sheeting on a business sign

· A fee of $50 for maintenance (cleaning, repairing, patching) of a business sign

· A one-time fee of $50 for replacing a business sign


Theoretically, SC Logos’ definition of gross revenue could affect or limit SC Logos’ financial offer to the State as follows:

· An annual fee of $200 for each “trailblazer”
 panel requested by a participating business. No effect. SC Logos did not eliminate the annual advertising fee for trailblazer signs.   

· A one-time fee of $50 for installation of a business sign. Some possible effect, but limited to fees collected for new sign installations during the year. However, as the number of new sign installations each year is unknown, the CPO lacks sufficient data to predict its effect. According to Amendment no. 1, “All business participants are required to supply their business signs and they may be produced by any company (instead of the successful offeror) so long as the sign meets SCDOT’s regulations and specifications.” (Ex. 4, p. 15, question 7)
· A one-time fee of $50 for application of reflective sheeting on a business sign. Some possible effect, but limited to fees collected for installations of new reflective sheeting during the year. However, as the number of installations of new reflective sheeting each year is unknown, the CPO lacks sufficient data to predict its effect.
· A fee of $50 for maintenance (cleaning, repairing, patching) of a business sign. Some possible effect, but limited to fees collected for sign maintenance. However, as the number of business sign that will require maintenance each year is unknown, the CPO lacks sufficient data to predict its effect.
 The RFP requires that no business sign shall be displayed, which in the discretion of SCDOT or the successful proposer, is unsightly, badly faded, or is not legible to motorists during daylight and nighttime hours, or is in a substantial state of dilapidation. (Ex. 3, p. 20, item 5.) However, it appears that the business could choose to maintain the sign or not.   
· A one-time fee of $50 for replacing a business sign. Some possible effect, but limited to fees collected for replacing signs. However, as the number of business signs that will require replacement each year is unknown, the CPO lacks sufficient data to predict its effect.
 The RFP requires that no business sign shall be displayed, which in the discretion of SCDOT or the successful proposer, is unsightly, badly faded, or is not legible to motorists during daylight and nighttime hours, or is in a substantial state of dilapidation. (Ex. 3, p. 20, item 5.) However, it appears that the participating business could choose to maintain or replace the sign or not.   

While these impacts are possible, the actual affect of SC Logos’ defining gross revenue is undeterminable.  Nevertheless, it appears that the affect of that definition is not material. Regardless of SC Logos’ definition of gross revenue, SC Logos would still have to remit to SCDOT annually its minimum annual payment of $2,700,000.  The percentage of gross revenues would be considered only if that percentage exceeded the minimum annual payment. The effect of SC Logos defining gross revenue would not come into play at all if SC Logos does not charge businesses for these services.  Based on the testimony at the hearing, the general opinion of the participants in the hearing was that the percentage of gross revenues will never overtake the minimum annual payment.  Andy Leapart, SCDOT Administrator of the Logo Program, stated that SCDOT received “much higher numbers (offers) in these proposals” than SCDOT received in response to the last RFP’s.  According to Jimmy Culbreath of MMO, “SCDOT chose the guarantee (annual minimum payment) and evaluated (the proposals) based on the guarantee, not the percentage of gross revenue for its evaluation.” Diane McGiver, President of Corey, stated that “based upon her estimate, the percentage of gross revenue will never overtake (Corey) minimum annual payment” offer of $3,025,000. 


Considering the improbability of the gross program revenue overtaking the minimum annual payment, it is determined that SC Logos proposal is “materially” responsive to the RFP in this regard.

Issue #2
That SC Logos was nonresponsive to the RFP in that the balance sheet and profit and loss statement that SC Logos submitted did not include those statements for 2005, the most recent year passed.


As evidence of its financial strength, the RFP required each offeror to submit “the firm’s most recent audited financial statement prepared by a Certified Public Accountant” that “should include a balance sheet and a profit and loss statement for each of the last three (3) years.” (Ex. 3, p. 5, Financial Strength and Ability) Corey alleged that SC Logos was nonresponsive because it did not submit a financial statement for 2005.  However, by its own admission, Corey acknowledged that SC Logos submitted financial statements for other years, but not 2005. Based upon testimony,
 SC Logos provided financial statements for 2002, 2003, and 2004, its most recent audited financial statements. As the proposals had to be submitted to MMO by January 11, 2006, it is entirely likely, even probable, that SC Logos had not received its audited financial statements for 2005. In the absence of any evidence to the contrary, this issue of protest is denied.

Issue #3.

That SC Logos was nonresponsive to the RFP in that SC Logos did not submit the name and address of the bank(s) with which its conducts business.

Corey alleged that SC Logos was nonresponsive to the RFP in that it did not submit “the name and address of the bank(s) with which the proposer conducts business.” In the RFP, offerors were required to submit “the name and address of the bank(s) with which the proposer conducts business” with its financial statements. According to the testimony, SC Logos complied with this requirement. 
 Accordingly, this issue of protest is denied.

Issue #4
That SC Logos’ proposal contains false and misleading information. Specifically, that SC Logos’ proposal includes organizational charts that misrepresent the idea that SCDOT is part of SC Logos’ organization.

Corey alleged that SC Logos’ proposal contains false and misleading information in that it included two charts that depict SCDOT as part of the SC Logos organization. In its proposal, SC Logos did include two organizational charts that depicted SCDOT atop SC Logos in the organization of the logo program.  However, the CPO fails to see how this document qualifies as false, misleading, or a misrepresentation.  The CPO sees nothing unusual about an offeror presenting the procuring agency as the overseer authority of the program. Such is the case here. More importantly, there was no evidence to suggest that the representation made any difference.  Misrepresentation results in the rejection of an offer when there is a misstatement of fact and that misrepresentation was made in bad faith or materially influenced an agency's determination or evaluation. See, generally, Protest of PS Energy, Case No. 2002-9, Protest of First Sun EAP Alliance, Inc., Case No. 1994-11 (“The Panel notes that the issue [misrepresentation] is not the responsiveness of Family Service.”), and Tuscon Mobilephone, Inc., Comp. Gen. Dec. B258408.3, 95-1 CPD ¶ 267, 1995 WL 335101.  The only potential impact would be on the evaluators, all of whom were seasoned SCDOT employees.  It seems highly unlikely that the evaluators assumed that SC Logos would somehow absorb SCDOT under this program.  The evaluators were present and none were called as witnesses. Protest issued denied.
Issue #5
That the evaluation was arbitrary and capricious as demonstrated by disparity of the scoring contained in the evaluators’ score sheets.

Corey alleged that the evaluation of Corey’s proposal was arbitrary and capricious as demonstrated by the disparity of the scoring contained in the scoring sheets. Specifically, Corey noted that certain evaluators scored Corey’s proposal lower than other evaluators for evaluation criteria B. Resources and D. Financial Strength and ability. However, Corey submitted no evidence, testimony, or real argument in support of its allegation. While the evaluators attended the hearing and were available for examination, Corey did not call any of them to testify. 


The Procurement Review Panel has determined that in order to overturn an evaluation, the protestant must provide that the evaluation was arbitrary or capricious:

S. C. Code Ann. Section 11-35-2410 provides for the finality of determinations under the RFP process unless "clearly erroneous, arbitrary, capricious, or contrary to law". First Sun argues that the ratings for the first three award criteria are arbitrary, capricious, and clearly erroneous. First Sun has the burden to prove its issue by a preponderance of the evidence. As the Panel had stated in previous cases, "the Panel will not substitute its judgment for the judgment of the evaluators, or disturb their findings so long as the evaluators follow the requirements of the Procurement Code and the RFP, fairly consider all proposals, and are not actually biased". Case No. 1992- 16, In re: Protest of Coastal Rapid Public Transit Authority.
Protest of First Sun EAP Alliance, Inc., Case No. 1994-11. No such evidence was presented to substantiate such a claim. Therefore, this issue of protest is denied. 

DETERMINATION

The Procurement Review Panel has repeatedly determined that a protestant has the burden to prove its case by a preponderance of the evidence.  Protest of First Sun EAP Alliance, Inc.  That has not occurred in this case.  For the aforementioned reasons, the protest is denied. 

_______________________________


R. Voight Shealy


Chief Procurement Officer


   for Supplies and Services


_______________________________


                          Date

Columbia, S.C.

STATEMENT OF RIGHT TO FURTHER ADMINISTRATIVE REVIEW

The South Carolina Procurement Code, in Section 11-35-4210, subsection 6, states:

(6) Finality of Decision.  A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-4410(1) within ten days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

------------------------------------------------------------

Additional information regarding the protest process is available on the internet at the following web site: www.procurementlaw.sc.gov
FILING FEE: Pursuant to Proviso 66.1 of the 2005 General Appropriations Act, "[r]equests for administrative review before the South Carolina Procurement Review Panel shall be accompanied by a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel.  The panel is authorized to charge the party requesting an administrative review under the South Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-4410(4).  . . . . Withdrawal of an appeal will result in the filing fee being forfeited to the panel.  If a party desiring to file an appeal is unable to pay the filing fee because of hardship, the party shall submit a notarized affidavit to such effect.  If after reviewing the affidavit the panel determines that such hardship exists, the filing fee shall be waived." 2005 S.C. Act No. 115, Part IB, § 66.1. Please make your check payable to the "sc procurement review panel."
LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, a business must retain a lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest of Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003). Copies of the Panel's decisions are available at www.state.sc.us/mmo/legal/paneldec.htm
� SC Logos marked their proposed percentages confidential. As the actual percentages were not the issue of protest, the CPO sees no reason to publish them here.


� A trailblazer panel is one install in addition to the panels on the interstate signs to direct traffic to a participated business’ location.


� A trailblazer panel is one install in addition to the panels on the interstate signs to direct traffic to a participated business’ location.


� The RFP does require annual inspection of all sign surfaces of panels (boards the business signs are attached to) and supports, but it does not appear to require annual inspection of business signs. 


� The RFP does require annual inspection of all sign surfaces of panels (boards the business signs are attached to) and supports, but it does not appear to require annual inspection of business signs. 


� Corey requested a copy of SC Logos proposal under the SC Freedom of Information Act. Under SC Code section 11-35-410, SC Logos redacted its financial statements and banking information before MMO released its proposal to Corey. 


� In the future, agencies and buyers are cautioned not to tie together requirements for financial statements, which is a minor informality under Section 11-35-1520(13), and a requirement for a letter of credit, which is not. Financial statements are information needed for a determination of responsibility or for evaluation, not a post-award performance obligation. In contrast, letters of credit are a post-award performance obligation, and agencies should not ordinarily require that such security be submitted with the bid.


� See Footnote 5 above 
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