STATE OF SOUTH CAROLINA
)      BEFORE THE CHIEF PROCUREMENT OFFICER

COUNTY OF RICHLAND
)


)                                  DECISION

In the Matter of Protest of:
)

)                           CASE NO. 2006-116
OSRAM Sylvania
)


)

Materials Management Office
)                             POSTING DATE:

IFB No. 06-S7017
)

State Term Contract for 
)


JANUARY 17, 2006
Lamps and Ballasts
)

This matter is before the Chief Procurement Officer (CPO) pursuant to a letter of protest from OSRAM Sylvania (Sylvania).  With this invitation for bids (IFB), the Materials Management Office (MMO) attempts to procure state terms contracts for lamps and ballasts.  The IFB included a total of twenty-eight different items aligned in three separate lots that were awarded separately.  Lot #1, Lamps, incandescent and fluorescent, is under protest here.  In the IFB, for Lot #1, MMO required bidders to offer prices for fifteen specific high-use items.  Additionally, because it would be impossible to forecast every lamp that state agencies may need, MMO asked bidders to offer a general discount off list price for other lamps, incandescent and fluorescent, that agencies may order from the bidder’s catalog.  In the letter, Sylvania protested MMO’s notice of intent to award to Graybar alleging that MMO erred by not factoring the general catalog discount into its determination of award.  Further, Sylvania alleged that MMO should have considered other cost factors in its determination of award such as Sylvania’s distribution network and the relative number of distributors that each bidder offered. 


In order to resolve the matter, the CPO conducted a hearing January 6, 2006.  Appearing before the CPO were Sylvania, represented by Lis Wilson, Senior Sales Representative; Graybar, represented by Vaughn Hall, Sales Manager; and MMO, represented by John Stevens, State Procurement Officer.
NATURE OF PROTEST

The letter of protest is attached and incorporated herein by reference.  

FINDINGS OF FACT

The following dates are relevant to the protest:

1.  On October 5, 2005, MMO issued the IFB. (Ex. 3) The IFB allowed prospective bidders to ask questions until October 13, 2005 at 12:00 PM.
2.  On October 13, 2005, MMO issued Amendment #1. (Ex, 3)
3.  On October 21, 2005, MMO opened the following bids for Lot #1, Item #1.

Bidder




Bid Amount

Sylvania



$47,169

Graybar



  69,000

Southeastern Electrical Dist.

  71,000

Grainger



  73,000

Philips Lighting


  75,000

Nova Lighting



  88,000
(Ex. 4)

4.  On October 31, 2005
, Lis Wilson of Sylvania asked to withdraw their bid. (Ex. 12) 

5.  On November 4, 2005, MMO posted a notice of intent to award Lot #1 to Graybar. (Ex. 1)

After the bid opening, Lis Wilson of Sylvania communicated to Vickie Stephens, MMO Procurement Manager, that Sylvania had made an error in its bid.  The record includes a string of emails, faxes and letters documenting this communication. (All are included as Ex. 12)  As a part of this exchange, Mr. Wilson wrote as follows in an email dated October 27, 2005 to Ms. Stephens:

As I stated in our last conversation Sylvania cannot support the $.071 price bid on item number one.

Per the bid requirements we understand once the award is made public we are obligated to the prices quoted.
  As a corporation we can not honor that level.  However, as discussed before we do have the ability to adjust other price levels in order to maintain the lowest total cost to the state.

These communications concluded on November 2, 2005, when Mr. Wilson sent Ms. Stephens a letter requesting withdrawal of Sylvania's bid.  In a memo to record, Ms. Stephens, as required by law, approved the withdrawal.

CONCLUSIONS OF LAW

Protest Dismissed for Lack of Standing

Sylvania's protest is dismissed for lack of standing.  With regard to an award, section 11-35-4210 grants standing only to actual bidders, offerors, contractors, or subcontractors.

Any actual bidder, offeror, contractor, or subcontractor who is aggrieved in connection with the intended award or award of a contract shall protest to the appropriate chief procurement officer in the manner stated in subsection (2) below within fifteen days of the date notification of award is posted in accordance with this code. (11-35-4210(1)

A protestant must have submitted a bid or offer in order to be an actual bidder or offeror.  Protest of Winyah Dispensary, Inc., Case No. 1994-18 (“The Panel found that only an “actual bidder” to the IFB has standing to protest the award or intended award of the IFB.”), citing Protest of Laurens County Serv. Council for Senior Citizens, Case No. 1990-18.; Protest of Smith & Jones Distrib. Co., 1994-5 (“Smith & Jones did not submit a bid, and therefore is not an ‘actual bidder’.”).  Here, Sylvania withdrew its bid prior to award.  Having withdrawn its bid, Sylvania can no longer protest the award.  Protest of Andersen Consulting, Case No. 1991-4 ("If Andersen withdrew its proposal, Andersen is no longer an offeror or prospective offeror.")  Therefore, Sylvania's protest is dismissed for lack of standing.

Protest of Award Factors – Dismissed as Untimely

Sylvania protests that MMO should have considered other cost factors in its determination of award, such as Sylvania’s distribution network and the relative number of distributors that each bidder offered.  The award criteria is established by the solicitation document.  The last solicitation amendment was issued on October 13th.  Even assuming the award criteria was established by the last amendment, the time to protest that amendment expired on October 28th.  Sylvania protested on November 14th.  The solicitation identifies the award criteria, and it provides no indication that the factors identified by Sylvania would be considered in the award determination.  Sylvania should have raised these issues in a protest of the solicitation.  Having not done so, Sylvania's protest on these points is dismissed as untimely.

Protest of Award – Dismissed as Untimely

Sylvania protested that MMO did not factor the general catalog discount into its determination of award.  Under the reasoning outlined above, this protest issue is also untimely and is therefore dismissed.

Award Criteria

Under the heading, VI. Award Criteria, the solicitation provides that "Award will be made by complete lots." (Ex. 3, p. 8)  Under the heading VIII. Bidding Schedule / Cost Proposal, the solicitation (as amended) defines the lots by which award will be made. (Ex. 3, p. 1-12)  As reflected on that schedule, lot one consists of 15 items, with a total for all those items appearing at the end of item 15.  Similarly, lots two and three each consist of a limited number of items, each followed by a blank space for the total of those line items.  Clearly, the lots included the listed items.  While the solicitation, both in the bidding schedule and the Special Bidding Instructions, required bidders to offer a percentage discount off their price list for certain other products, those discounts were not part of the lots and, accordingly, were not part of the award criteria.  This conclusion is apparent on the face of the solicitation.  This conclusion is reinforced by two facts.  First, had the discount been part of the award criteria, the solicitation would necessarily have included some formula reflecting how the discount would be factored into the low bid determination.  No such formula was provided.  Second, had the discount been part of the lots, the bidders would have calculated the discount into the total lot prices.  A review of the bidding schedules submitted by the various bidders reflects that none of them factored the discount into the total lot prices, thereby reflecting their understanding that the lots did not include the discount. 

Request to Reinstate Withdrawn Bid

On line item one, Sylvania bid .07169.  According to its protest letter, Sylvania intended to bid $.71.  In its protest, Sylvania seeks as relief to reinstate its withdrawn bid, arguing that its mistake was a minor informality.

Allow Sylvania to reinstate out withdrawn bid and change line item one to $.71 instead of $.071; or "no quote" line item one of the large lamp list.  This would default the price to $.93 giving Sylvania a higher lot cost than Graybar.  This is allowed based on [R. 19-445.2070 and Section 11-35-1520(13)] which states "Offerors will not be given an opportunity to correct any material nonconformity.  Any deficiency resulting from a minor Informality may be cured or waived at the sole discretion of the Procurement Officer.

Take the next 10-20 highest volume items purchased by the state and apply the general discount. Add this to the total lot value to determine the actual lowest bidder.

As this quote from its protest letter reflects, Sylvania acknowledges that, with such a correction, Sylvania would no longer be the low bidder.  However, Sylvania then argues that the state should determine the low bidder by using a process to determine the low bidder that did not appear in the solicitation.  In effect, Sylvania asks the state to allow a bid correction, to re-write the solicitation's award criteria, and to award according to those re-written criteria.  Of course, the state cannot, after opening, re-write the rules regarding how it will determine the low bidder.  While Sylvania's letter seeks to correct its mistake, the request is pointless because the correction would not result in making Sylvania the low bidder. In effect, its request is moot, even assuming the law allowed reinstatement after withdrawal - relief for which the CPO has found no authority.

DETERMINATION

Sylvania withdrew its bid prior to award.  Having withdrawn its bid, Sylvania is no longer an actual bidder and lacks standing to protest.  In addition, Sylvania's protest is, in essence, a protest of the factors the state used in determining the low bidder, i.e., the award criteria.  Because these criteria were stated in the solicitation, Sylvania had 15 days from the date the relevant solicitation document was issued to protest its dissatisfaction with the award criteria.  Sylvania's protest was submitted more than 15 days after the last amendment.  Therefore, its protest is also dismissed as untimely.


_______________________________


R. Voight Shealy


Chief Procurement Officer


   for Supplies and Services


_______________________________


                          Date

Columbia, S.C.

STATEMENT OF THE RIGHT TO APPEAL


The South Carolina Procurement Code, under Section 11-35-4210, subsection 6, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

Additional information regarding the protest process is available on the internet at the following web site: 

http://www.state.sc.us/mmo/legal/lawmenu.htm 


FILING FEE: Pursuant to Proviso 66.1 of the 2004 General Appropriations Act, "[r]equests for administrative review before the South Carolina Procurement Review Panel shall be accompanied by a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel.  The panel is authorized to charge the party requesting an administrative review under the South Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-4410(4).  . . . . Withdrawal of an appeal will result in the filing fee being forfeited to the panel.  If a party desiring to file an appeal is unable to pay the filing fee because of hardship, the party shall submit a notarized affidavit to such effect.  If after reviewing the affidavit the panel determines that such hardship exists, the filing fee shall be waived." 2004 S.C. Act No. 248, Part IB, § 66.1. PLEASE MAKE YOUR CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW PANEL."

LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, a business must retain a lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest of Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003).

� The letter is undated.  This date is based on a fax signature.


� A bidder is required to stand by his bid from the point the bid is submitted. The bids were made public at bid opening.


� In its protest letter, Sylvania asked to reinstate its withdrawn bid and to correct an erroneous line item price on its bid. Even if Sylvania were allowed to do so (and if the law permitted such), Sylvania would still not be the low bidder unless the award criteria were changed – which makes their request pointless. Sylvania argues they would have "corrected" their erroneous bid price had the procurement officer not rejected their request to do so. If Sylvania believed they were entitled to correct an erroneous bid, they should have simply waited until they did not receive the award and protested the state's failure to award the contract to them. Having withdrawn their bid, they lost standing to protest. 


� Protest of DPConsultants, Inc. and Horizon Software Sys., Inc., Case No. 1998-6 (“From reading the protest letters, the issues raised are attacking the award criteria, specifically the failure to include cost and a demonstration by all offerors.  A protest of the award criteria stated in the RFP must be made within fifteen days from the issuance of the RFP, or the relevant amendment to the RFP.  The RFP outlines the award criteria, which clearly does not include cost or a demonstration.  Prospective offerors had fifteen days from the issuance of the RFP to protest the fact that cost and a demonstration are not included in the RFP’s award criteria or specifications.  The Panel finds that issue 1 is not timely under S. C. Code Ann. § 11-35-4210(1).”).





3
7

