STATE OF SOUTH CAROLINA ) BEFORE THE SOUTH CAROLINA

) PROCUREMENT REVIEW PANEL
COUNTY OF RICHLAND )
ORDER DENYING MOTION
FOR ATTORNEY’S FEES AND COSTS
In Re: Protest of Pulliam Motor Co. ) Case No. 2005-11
Appeal of Pulliam Motor Co. )

)

This matter was dismissed by the South Carolina Procurement Review Panel on May 9,
2006, after Pulliam Motor Co. withdrew its request for further administrative review. The case
had come to the Panel pursuant to a request for review By Pulliam after the Chief Procurement
Officer issued an Intent to Award a contract for truck cab and chassis units to Benson Ford.
Benson then hired counsel to protect its interest including the defense of a subpoena seeking to
obtaining documents of Benson related to this award.

After Pulliam withdrew its request for further reviéw, Benson filed a motion seeking
sanctions against Pulliam. Specifically, Benson sought to have attorney’s fees and costs
reimbursed in the amount of $7,898.50 in fees and $202.32 in cost. Pulliam replied in opposition
and both parties filed subsequent arguments.

The Panel has reviewed the filings and the applicable law and has concluded that
sanctions are not warranted in this matter.

The Panels authority to sanctions a party and award costs and fees is pursuant to South
Carolina Code Ann. §11-35-4330. That section states:

(1) The signature of an attorney or party on a request for review, protest, motion

or other document constitutes a certificate by the signer that the signer has
read such document, that to the best of the signer’s knowledge, information,
and belief formed after reasonable inquiry, it is well grounded in fact and is

warranted by existing law or a good faith argument for the extension,
modification, or reversal of existing law, and that is it not interposed for any



improper purpose, such as to harass, limit competition, or to cause
unnecessary delay or needless increase in the cost of the procurement or of the
litigation.

(2) If a request for review, protest, pleading, motion or other document is signed

in violation of this subsection on or after appeal to the Procurement Review
Panel, the Procurement Review, upon motion or upon its own initiative, may
impose upon the person who signed it, a represented party, or both, an
appropriate sanction, which may include an order to pay to the other party or
parties the amount of the reasonable expenses incurred because of the filing of
the protest, pleading, motion, or other paper, including a reasonable attorney’s
fee.

Benson contends that Pulliam’s appeal is frivolous and was brought for the sole purpose
of negotiating a settlement after losing out on the award. However, Pulliam has raised an issue
that is open to interpretation and has not previously been decided by the Panel. We do not
believe Pulliam intended to delay the contract as evidenced by its willingness to forego the stay
of the award usually imposed after an appeal to the Panel. Further, it does not seem reasonable
that Pulliam would be intentionally trying to harass or increase costs when Pulliam itself was
paying counsel. We understand Benson’s frustration at having to expend funds to hire an
attorney on a case that was ultimately withdrawn. However, the Panel’s authority is limited to
S.C. Code Ann. §11-35-4330.

The Panel has sanctioned parties in the past, but it has been in cases where the party
appealed contrary to clearly established law and Panel precedent. See for example, In re: Protest
of New Way Cleaning Service; Appeal by New-Way Cleaning Service, Case No. 1994-19
(appeal after being denied an opportunity to change its bid after opening. New Way realized it

had omitted one whole section of the Invitation for Bid requirements and sought to change it

after all bids were opened); In re: Protest by MTC Service Maintenance; Appeal by MTC Service

Maintenance ( appealed termination of a contract which was terminated after the state discovered

the contractor did not have the requucd license).



IT IS HEREBY ORDERED that this motion is DISMISSED.

AND IT IS SO ORDERED.

SOUTH CAROLINA PROCUREMENT REVIEW PANEL
BY ITS VICE CHAIRMAN:

Willie D. Franks

Columbia, South Carolina

July 27, 2006



