STATE OF SOUTH CAROLINA
)      BEFORE THE CHIEF PROCUREMENT OFFICER

COUNTY OF RICHLAND
)


)                                  DECISION

In the Matter of Protest of:
)

)                           CASE NO 2002-133


)

The Kardon Corporation
)


)


)

             POSTING DATE:

Materials Management Office
)

RFP No. 03-S5350
)

         NOVEMBER 18, 2002

Comprehensive Needs Assessment for 
)

Florence-Darlington Technical College
)


This matter is before the Chief Procurement Officer (CPO) pursuant to a letter of protest from the Kardon Corporation (Kardon).  With this request for proposals (RFP), the Materials Management Office (MMO) attempts to procure a comprehensive needs assessment study for Florence-Darlington Technical College (FDTC).  On September 12, 2002, the CPO received a letter of protest from Kardon, alleging, “While we (are) aware we were not the lowest bidder, we do feel we were the best qualified.” 


In order to resolve this matter, the CPO conducted a hearing November 7, 2002.  Appearing before the CPO were Kardon, represented by Bruce Kardon, Ph.D., President; FDTC, represented by Lorena McLeod, Director of Purchasing, Rob Cooksey, Director of Institutional Marketing, and Edward Bethea, Director of Institutional Advancement; and MMO, represented by Jimmy Culbreath, State Procurement Officer.  

NATURE OF PROTESTS

The letters of protest are attached and incorporated herein by reference.  

FINDINGS OF FACT

The following dates are relevant to the protest:

1. On July 25, 2002, MMO issued the RFP.  (Ex. 2.)

2.
On August 5, 2002, MMO closed the period allowed for the submission of questions in writing by prospective offerors.  According to the procurement file, MMO received written questions from MGT of America, Inc., William Preston & Associates, and the Northwest Education Research Center. 

3.
On August 13, 2002, MMO issued amendment no. 1 to respond to the questions received.  (Ex. 3.)

4.
On August 26, 2002, MMO opened the proposals received from Kardon, Market Search Corporation, MGT of America, and William Preston & Associates.  

5.  On September 6, 2002, after an evaluation committee reviewed and scored the proposals, MMO issued a statement of award to Market Search Corporation for $49,650.  (Ex. 1.)  The cumulative scores were as follows:

Offeror



Total Score
1- Market Search


259.00

2- MGT of America


169.35

3- Kardon



141.05

4- William Preston


112.00

6.  On September 12, 2002, the CPO received the protest letter.

CONCLUSIONS OF LAW


Kardon has protested MMO statement of award to Market Search Corporation.  The Consolidated Procurement Code provides actual bidders the right to protest an award under certain conditions.  It reads as follows:

Any actual bidder, offeror, contractor, or subcontractor who is aggrieved in connection with the intended award or award of a contract shall protest to the appropriate chief procurement officer in the manner stated in subsection (2) below within fifteen days of the date notification of award is posted in accordance with this code.  (SC Code Section 11-35-4210(1).)  (Emphasis added.)

Protest Procedure. A protest under subsection (1) above shall be in writing, submitted to the appropriate chief procurement officer, and shall set forth the grounds of the protest and the relief requested with enough particularity to give notice of the issues to be decided.  (SC Code Section 11-35-4210(2).)  (Emphasis added.)

On September 12, 2002, the CPO received Kardon’s protest, within fifteen days of MMO’s issuance of the statement of award.  However, Kardon did not set forth the grounds of protest or the relief requested “with enough particularity to give notice of the issues to be decided.”  In the original protest letter, Kardon wrote the following:  

While we (are) aware we were not the lowest bidder, we do feel we were the best qualified.  The RFP indicated that the award would be made based on the approach, professional qualifications, and total fixed cost.  No reasons have been submitted to indicate that our approach and professional qualifications were less than those of Market Search Corp.

This is insufficient to meet the Code’s requirements, as it provides no grounds for protest with enough particularity to give notice of the issues to be decided.  


On October 4, 2002, the CPO received a second letter from Kardon, which provided the issues of protest as the scoring of the proposals for cost, quantity, approach, deliverables, and higher education experience.  This letter provided sufficient particularity to give notice of the issues to be decided.  However, the second letter was not submitted to the CPO until after the fifteen-day filing period authorized by SC Code Section 11-35-4210 had expired.  Because this letter was untimely filed, it cannot be considered in the protest.  

DETERMINATION

On October 29, 2002, the CPO received a motion to dismiss Kardon’s protest from Jimmy Culbreath, State Procurement Officer, on the grounds that the original protest letter does not meet the standard required by SC Code Section 11-35-4210 to state the grounds of the protest with sufficient particularity to give notice of the issues to be decided and that the letter received on October 4, 2002, was untimely filed.  For the forgoing reasons, the motion is granted.  The protest is dismissed.  


Even if the protest had been timely filed, it is not compelling.  In the first issue raised in the letter received October 4, 2002, Kardon alleged “The scoring on cost appear to be inconsistent.”  In this RFP, cost was weighted at 15 possible points.  The scores for cost were determined mathematically with the lowest offeror receiving the maximum points and the other offerors receiving a proportionate share of the possible points for cost.  The scores were as follows:  

Offeror


Cost


Cost Score
William Preston

$30,000


15 points

Market Search


$50,000

9 points

Kardon


$61,040

7.35 points

MGT America


$68,425

6.45 points

Clearly Market Search is the second lowest offeror, not Kardon.  Market Search deserved the score for cost that it received.   


In the second issue raised in the letter received October 4, 2002, Mr. Kardon responded to a comment made by Mr. Culbreath after the protest was filed regarding how shallowly Kardon addressed the issues required by the proposal.  This item states no viable issue of protest, but merely responds to a conversation that occurred after the protest was filed.  The CPO reviewed Kardon’s proposal and found that in response to nine “specific information objectives” required by the RFP, Kardon provided a one sentence response to each objective.  (Ex. 6, pp. 2 and 3.)  According to Mr. Cooksey, an evaluator, Kardon's proposal “didn’t tell me what value Kardon was going to deliver.”  


In the third issue raised in the letter received October 4, 2002, Kardon stated “For any offeror it is quite difficult to prepare an approach or SOW from the material presented in the RFP until the first meeting with Florence/Darlington management.”  If Kardon felt that the RFP did not provide sufficient information to allow it to prepare a sound proposal, Kardon should have raised questions during the question-answer period, which it did not.  Alternatively, Kardon could have filed a protest of the specifications within fifteen days of the issuance of the RFP, which it did not.  


In that issue, Kardon also stated “The approach indicated in Mgt America seems more realistic than Market Search, yet Market Search was rated higher.”  This statement seems to support the idea that Management America should have won, but it does nothing to aid Kardon’s case.  


In the fourth issue raised in the letter received October 4, 2002, Kardon alleged that it offered better personnel and a better solution for FDTC than Market Search.  However, the evaluators obviously disagreed.  Not only did Kardon lose; Kardon lost by more than 100 points.  After hearing Kardon’s argument, the CPO sees no reason to disturb the findings of the evaluators.


In the fifth issue raised in the letter received October 4, 2002, Kardon alleged that its personnel have superior experience because it has “considerable inside experience in higher education,” apparently arguing that “inside” experience is better than “outside” experience.  Again, the evaluators did not see it that way.  


In the summary issues raised in the letter received October 4, 2002, Kardon alleged “the evaluators are not aware of the items mentioned in this letter nor took them in to account.”  That may be.  Obviously, the evaluators could not have been aware of the terms raised in the letter of October 4 unless Kardon addressed them in its proposal, which it did not.  Kardon also alleged “possibly there were other reasons for awarding the solicitation to our competitors than were stated in the RFP.”  Kardon did not substantiate the allegation that the evaluators scored the proposals with some other criteria in mind other than the award criteria stated in the RFP during the hearing.  Finally, Kardon wrote, “we suggest that future RFPs be more carefully worded, complete, and clear.”  However, if Kardon felt the RFP was poorly worded, incomplete, or unclear, it could have raised questions during the question answer period or filed a protest of the specifications, but it did neither.  


The Code requires that a RFP be awarded to the offer “most advantageous to the State.”  (SC code Section 11-35-1530(9).)  In this case, the evaluation committee determined Market Search’s offer to be most advantageous to the State.  The Code states that such a determination “shall be final and conclusive unless they are clearly erroneous, arbitrary, capricious, or contrary to law.” (SC code Section 11-35-2410.)  Thus, as the protestant, Kardon carries the burden to prove, in this case, that the determination was clearly erroneous, arbitrary, capricious, or contrary to law.  Kardon has not met that burden.  


This CPO will not overrule the evaluators’ decision and re-score the proposals.  Concerning the award of an RFP, the Procurement Review Panel has written the following:

Volume has the burden to prove, by a preponderance of the evidence, that its allegation concerning the evaluation makes USC's determination clearly erroneous, arbitrary, capricious, or contrary to law.  The Panel will not substitute its judgment for the judgment of the evaluators.  The Panel will not disturb the evaluators’ findings "so long as the evaluators follow the requirements of the Procurement Code and the RFP, fairly consider all proposals, and are not actually biased." See In re: Protest of Coastal Rapid Public Transit Authority, Case No. 1992-16.  (In re: Protest of Volume Services, Case No. 1994-8.)

At the heart of Kardon’s protest is the theme that its proposal was better than Market Search’s.  However, that is for the state’s evaluation committee to determine not Kardon.  

Travelsigns alleges it offered the procurement most advantageous to the state, and attempts to explain why its proposal is superior to the proposal ranked highest by the State.  The determination of what is most advantageous to the State can only be determined by the State.  An offeror's claim to be superior to other offerors is fruitless because the Panel has consistently held that it will not substitute its judgment for the judgment of the evaluation committee which determines the ranking of the offerors. See, Case No. 1992-16, In re: Protest of Coastal Rapid Public Transit Authority and Case No. 1994-11, In re: Protest of First Sun EAP Alliance, Inc.  (In re:  Protest of Travelsigns, Case No. 1995-8.) 


For the foregoing reasons, even if the CPO had jurisdiction in this matter, Kardon would not prevail in the protest.  


_______________________________


R. Voight Shealy


Chief Procurement Officer


   for Goods and Services


_______________________________


                          Date

Columbia, S.C.

STATEMENT OF THE RIGHT TO APPEAL


The South Carolina Procurement Code, under Section 11-35-4210, subsection 6, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

Additional information regarding the protest process is available on the internet at the following web site: http://www.state.sc.us/mmo/legal/lawmenu.htm 


� Kardon incorrectly estimated Market Search’s cost as $59,350-$63,900.  MMO selected Market Search’s option of two bulletin board focus groups, not one.  Using the higher estimate for cost for each cost factor, Market Search’s price was as follows: bulletin board focus group (2 groups) - $18,500 plus incentives of $6,800, quantitative telephone survey - $12,000, secondary research - $7,500, mileage/shipping estimate - $200, and purchase or syndicated data for informational reports - $5,000 for a total of $50,000.  (Ex. 8, Part VI, D: Cost Estimate.)  Mr. Quiat negotiated with Market Search obtaining commitments from Market Search to firm the estimates into not-to-exceed amounts and to lower their total price to $49,650. 
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