STATE OF SOUTH CAROLINA
)      BEFORE THE CHIEF PROCUREMENT OFFICER

COUNTY OF RICHLAND
)


)                                  DECISION

In the Matter of Protests of:
)

)                           CASE NO. 2002-101

Ondeo-Nalco Chemical Company
)


)

Materials Management Office
)                             POSTING DATE:

RFP No. 02-S4668
)

Water Treatment Services
)

Clemson University
)                             MARCH 18, 2002


This matter is before the Chief Procurement Officer (CPO) pursuant to a letter of protest from Ondeo-Nalco Chemical Company (Ondeo).  With this request for proposals (RFP), the Materials Management Office (MMO) attempts to procure water treatment services for Clemson University (Clemson).  In the letter, Ondeo protested MMO’s rejection of its proposal as non-responsive.  As the issue to be decided in this case is clear, this decision is being prepared without benefit of a hearing.

NATURE OF THE PROTEST

The letter of protest is attached and incorporated herein by reference.  

FINDINGS OF FACT

The following dates are relevant to the protest:

1.  On October 5, 2001, MMO issued the IFB.

2.  On October 26, 2001, MMO issued Amendment No. 1.  

3.  On November 9, 2001, MMO issued Amendment No. 2.

4.  On November 14, 2001, MMO issued Amendment No. 3.

5.  On November 20, 2001, MMO issued Amendment No. 4.  

6.  On December 4, 2001, MMO opened the proposals received.  

7.  On January 11, 2002, the CPO received the Ondeo protest.

8.  On February 12, 2002, MMO posted a notice of intent to award to Water Systems, Inc.  

CONCLUSIONS OF LAW


In a memorandum for record, Janet Watkins, MMO Procurement Manager, determined Ondeo non-responsive.  She wrote, in part, “In reviewing the response submitted by Ondeo-Nalco Chemical, it was discovered that their proposal was not signed.”  She quoted the RFP on the subject.  It reads as follows:

Proposal must be made in the official name of the firm or individual under which business is conducted (showing official business address) and must be signed in ink by a person duly authorized to legally bind the person, partnership, company or corporation submitting the proposal.  (Emphasis added.)  (RFP page 3, Part I, General Information, Item B.)

She quoted the RFP further in the determination, writing that the RFP noted:

A summary of the offeror’s ability to perform the services described herein and statement that the offeror is willing to perform those services and enter into a contract with the State.  The cover letter must be signed by the person having the authority to commit the offeror to a contract  (Emphasis added.) (RFP page 11, Part VI, Proposal Contents and Format, Item 1.)

Ms. Watkins added that “A cover letter was included on Ondeo-Nalco Chemical Company’s proposal, but without any signature.  A type written name of the individual was at the bottom of the letter, however no signature was provided.”    


In their protest letter, Ondeo did not contest Ms. Watkin’s determination that it did not sign the proposal but argued the following in an attachment: 

As a 45 billion dollar corporation, located in 130+ countries, with over 60,000 employees, we have found it necessary to forego hand written signatures in our company's internal correspondence.  It is our policy to honor typed names, and as such Mr. Eisner’s typed name on your letter is binding on Ondeo-Nalco.  We realize that our internal procedures and those of our many customers may be at odds and apologize for any inconvenience. 

Ondeo asked to be considered for the award.  

DETERMINATION

Not only is the RFP clear that proposals must be signed to be responsive, so is the Consolidated Procurement Code (Code) and Regulations.  The applicable regulation reads “Unsigned bids shall be rejected unless a representative of the company who has the authority to sign is present at the bid opening and if discovery is made prior to the reading of any bids for that procurement, the representative may be allowed to sign the bid.”  (SC Code Regs. 19-445.2070(G).)  Since Ondeco did not sign its bid and no representative of Ondeo was present at the bid opening to sign it, Ondeo is non-responsive. While the Code does allow the State to waive the lack of a signature as a minor informality, such a waiver is only allowed under very limited circumstances. 

A minor informality or irregularity is one which is merely a matter of form or is some immaterial variation from the exact requirements of the invitation for bids having no effect or merely a trivial or negligible effect on total bid price, quality, quantity, or delivery of the supplies or performance of the contract, and the correction or waiver of which would not be prejudicial to bidders.  The procurement officer shall either give the bidder an opportunity to cure any deficiency resulting from a minor informality or irregularity in a bid or waive any such deficiency when it is to the advantage of the State. Such communication or determination shall be in writing. Examples of minor informalities or irregularities include, but are not limited to:

(c) failure of a bidder to sign its bid, but only if the firm submitting the bid has formally adopted or authorized the execution of documents by typewritten, printed, or rubber stamped signature and submits evidence of such authorization, and the bid carries such a signature or the unsigned bid is accompanied by other material indicating the bidder's intention to be bound by the unsigned document, such as the submission of a bid guarantee with the bid or a letter signed by the bidder with the bid referring to and identifying the bid itself;  (SC Code Section 11-35-1520(13).)


According to the December 17, 2001 correspondence received after the bids were opened, Ondeo has “found it necessary to forego hand written signatures in our company’s internal correspondence.”  The statement does not qualify, as the standard set by the Code, that the bidder has “formally adopted or authorized the execution of documents by typewritten, printed, or rubber stamped signature.”  Besides, the statement by Ondeo refers to “internal correspondence” only.  The letter reads further, “It is our policy to honor typed names, and as such Mr. Eisner’s typed name on your letter is binding on Ondeo-Nalco.”  As an expression of the policy, this statement might have qualified under the statute, but a copy of the policy itself would provide much more compelling evidence that the policy actually exists.  However, the Code requires that the bidder “submits evidence of such authorization.”  The CPO’s interpretation of this statute is that the submittal must accompany the bid.  The only other possibility for accepting the unsigned bid is that the bid is “accompanied by other material indicating the bidder's intention to be bound by the unsigned document, such as the submission of a bid guarantee with the bid or a letter signed by the bidder with the bid referring to and identifying the bid itself.”   No such accompanying document was included with the Ondeo bid.  


While this situation is regrettable, it is undeniable and cannot be remedied.  Therefore, the protest is denied.  


_







R.  Voight Shealy


Chief Procurement Officer


   for Goods and Services


_______________________________


                          Date

Columbia, S.C.

STATEMENT OF THE RIGHT TO APPEAL


The South Carolina Procurement Code, under Section 11-35-4210, subsection 6, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

Additional information regarding the protest process is available on the internet at the following web site: http://www.state.sc.us/mmo/legal/lawmenu.htm 
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