STATE OF SOUTH CAROLINA
)      BEFORE THE CHIEF PROCUREMENT OFFICER

COUNTY OF RICHLAND
)


)



DECISION
In the Matter of Protest of:
)


)


     CASE NO. 2001-110

Musco Sports Lighting, LLC
)


)

Materials Management Office
)


        POSTING DATE:

IFB No. 01-S4069
)

Replacement of Existing Light Fixture
)


            MAY 9, 2001
System at Memorial Stadium
)

Clemson University
)

This matter is before the Chief Procurement Officer (CPO) pursuant to a letter of protest dated April 3, 2001, from Musco Sports Lighting, LLC, (Musco).  Musco protests the Materials Management Office’s (MMO) notice of intent to award to Lighting Services, Inc. (LSI) alleging that MMO violated the Consolidated Procurement Code by considering multiple alternate bids from LSI when the invitation for bid (IFB) did not invite alternate bids.  Musco also challenges MMO’s consideration of these alternate bids because LSI inserted them on a document that they added into MMO’s official IFB.  Musco alleges that LSI’s request that MMO use one of the prices listed on the supplemental sheet instead of the official IFB occurred only after Musco’s bid was opened and publicly announced.  With this IFB, MMO attempts to procure replacement lighting for Clemson University’s (Clemson) Memorial Stadium.  


In order to resolve the matter, the CPO conducted a hearing May 1, 2001.  Participating before the CPO were Musco, represented by Daniel C. Patterson, Esq., LSI, represented by Brick Drummond and Don Clark; and MMO represented by Jimmy Culbreath, State Procurement Officer. 

NATURE OF PROTEST

The protest letter is attached and incorporated herein by reference.

FINDINGS OF FACT

The following dates are relevant to the protest and the facts are undisputed:

1.  On February 16, 2001, MMO issued the IFB.

2.  On March 9, 2001, MMO opened the bids received.

3. On March 23, 2001, MMO issued a notice of intent to award to LSI.

4.  On April 3, 2001, the CPO received Musco’s protest.

DISCUSSION

LSI submitted one bid document, but enclosed five different amounts, two designated base bids and three designated alternate bids in that one document.  Complicating interpretation of LSI’s bid was the fact that LSI inserted its bid as $434,435 on the MMO bid schedule (Ex. 9.), but showed another base bid as $364,435 on a page entitled Table of Contents.  (Ex. 9, p. 1.)  Musco argued that this supplemental sheet should have been ignored by MMO, or LSI’s bid amount per the MMO bid schedule should have been recognized as LSI’s bid.  Mr. Drummond of LSI acknowledged that he made an error in completing LSI’s bid.  According to Mr. Drummond, LSI’s bidding schedule should have revealed a bid of $364,435, matching the base bid reflected on its Table of Contents.  

CONCLUSIONS OF LAW


LSI provided the following bid amounts with its bid:

Base bid per the MMO bidding schedule

$434,435

Base bid per the Table of Contents


$364,435

Alternate No. 1




$224,435

Alternate No. 2




$464,435

Alternate No. 3




$694,435

(See Ex. 9.)

At the bid opening, after announcing Musco’s bid, the MMO bid clerks read aloud LSI’s bid as $434,435.  Upon hearing its bid read aloud, Mr. Clark announced that LSI had made a mathematical error completing its bid.  Mr. Clark testified at the hearing that he told the bid clerks “the numbers were mis-added.”  Mr. Drummond testified that he told the bid clerks, “I must have made a mistake, I must have written something down wrong.  I must have transposed a number.”  When Mr. Clark and Mr. Drummond attempted to correct LSI’s bid amount to $364,435, not $434.435, the bid clerks summoned John Stevens, MMO Procurement Manager, to the bid room.  Mr. Stevens spoke with the bidders but declined to make an immediate determination.  Instead, he told the bidders that he would review the bids and determine LSI’s bid amount thereafter.  After evaluating the LSI bid, and rejecting their lowest amount designated Alternate No. 1, Mr. Stevens issued a notice of intent to award to LSI for its next lowest amount, $364,435.  The primary question before the CPO is whether LSI’s base bid was $434,435 or $364,435.


SC Code Section 11-35-1520(6) reads, in pertinent part, “Bids shall be accepted unconditionally without alteration or correction . . .”  Both Mr. Clark and Mr. Drummond acknowledged at the bid opening that LSI made an error in completing the MMO bid schedule when Mr. Drummond entered a bid of $434,435.  (Ex. 9, Bid Form Tab.)  They repeated this acknowledgment during the hearing.  At the hearing, Mr. Drummond stated, “I hastily completed the bid form with erroneous figures.”  Therefore it is undisputed that LSI made an error completing its bid.  However, LSI never submitted a written request to Mr. Stevens to correct its bid, as required by SC Regulation R19-445.2085 (A). 

LSI bid the base amount of $364,435 (Ex. 9, Table of Contents.) in its bid package, but they also bid the base bid amount of $434,435 (Ex. 9, Bid Form Tab.).  Consequently, LSI’s different base bids created an ambiguity in the bid.  Was LSI’s base bid $434,435, as shown on the MMO bidding schedule, or $364, 435, as shown on the Table of Contents?  Which bid should we trust? Regulation R19-445.2070 (A) reads, “Any bid which fails to conform to the essential requirements of the invitation for bids shall be rejected.”  In evaluating bids, nothing is more “essential” than determining a bidder’s exact price.  MMO chose to accept all five of LSI’s bid amounts as alternate bids and determine their responsiveness separately.  However, LSI bid two different base bid amounts for the same products and services.  In the interest of saving money, MMO ignored this error and evaluated LSI’s different base bid amounts as alternate prices.  They determined that the base bid amount of $364,435 included all the requirements of the specifications and issued an award to LSI for that amount.

DETERMINATION

In a single bid document, LSI submitted five different bid amounts - $224,435, $364,435, $434,435, $464,435, and $694,435 (Ex. 9.).  MMO considered each of the five bid amounts reflected in LSI’s bid a separate bid.  MMO based its award on LSI’s bid of $364,435 (as shown on a page entitled “Table of Contents”).  This bid amount; however, conflicts with LSI’s bid of $434,435 - as reflected on MMO’s bidding schedule - which is for the same work offered by LSI for the bid of $364,435.  This discrepancy creates a fatal error in LSI’s bid that LSI acknowledged at the bid opening and at the hearing.  According to Mr. Drummond, who completed the bid schedule, “the bid schedule should have shown $364,435.”  Regrettably, however, it did not.  The CPO does not doubt that LSI's bidding error was inadvertent.  However, that does not alter its effect.

LSI’s bid should have been rejected as nonresponsive because it does not conform to the most elemental requirement of any invitation for bids; that it clearly state the bidder’s bid amount.  While the CPO applauds MMO’s attempt to save the state money by considering LSI’s bid amount of $364,435; MMO endangered the integrity of the bidding process by doing so.  The protest is granted.
  MMO is directed to cancel its notice of intent to award to LSI and proceed in accordance with the Procurement Code.  



_______________________________


R. Voight Shealy


Chief Procurement Officer


   for Goods and Services


________________________________


                          Date

Columbia, S.C.

STATEMENT OF THE RIGHT TO APPEAL


The South Carolina Procurement Code, under Section 11-35-4210, subsection 6, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

Additional information regarding the protest process is available on the internet at the following web site: http://www.state.sc.us/mmo/legal/lawmenu.htm 


� Since the CPO is deciding this protest on the responsiveness of LSI’s bid, any other issues raised in the protest need not be addressed.  
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