STATE OF SOUTH CAROLINA
)      BEFORE THE CHIEF PROCUREMENT OFFICER

COUNTY OF RICHLAND
)


)                                  DECISION

In the Matter of Protest of:
)


)                           CASE NO. 2001-108

Helena Chemical Company
)


)

Materials Management Office
)                             POSTING DATE:

IFB No. 01-S4050
)

Statewide Contract for Herbicides            )                               May 25, 2001


This matter is before the Chief Procurement Officer (CPO) pursuant to a letter of protest dated March 23, 2001 from Helena Chemical Company (Helena).  With this invitation for bids (IFB), the Materials Management Office (MMO) attempts to procure a statewide term contract for herbicides.  The IFB asked prospective bidders to offer prices for twenty different herbicides to be awarded as one lot; the lowest aggregate price for all twenty herbicides combined would win.  MMO rejected Helena’s bid because Helena altered the IFB’s unit of measure for item no. 16, Herbicide, Hi-Lite (Red) Oil Base, 2.5 GL, in its bid from gallons to pints before inserting its bid amount.  The Hi Lite is not a herbicide; it is a dye that is mixed with herbicide in order to identify the areas that have been sprayed.  In its letter, Helena protested MMO’s rejection of its bid and the award to UAP Timberland (UAP).  


In order to resolve this matter, the CPO conducted a hearing on May 15, 2001.  Present and participating were Helena, represented by Thornwell F. Sowell, III, and Robert H. Jordan, Esq.’s; UAP, represented by Beau Long, IVM Team Specialist; the Department of Transportation (DOT), represented by Glennith Johnson, Esq.; and MMO, represented by Jimmy Culbreath, State Procurement Officer. 

NATURE OF PROTEST

The letter of protest is attached and incorporated herein by reference.  

FINDINGS OF FACT

The following dates are relevant to the protest:

1. On February 20, 2001, MMO issued the IFB.

2. On March 13, 2001, MMO opened the bids received.

3. On March 19, 2001, MMO posted its notice of intent to award to UAP.

4. On March 27, 2001, the CPO received Helena’s protest.

PROTESTANT’S POSITION


Helena provided its protest position to the CPO in a hearing memorandum.  While not quoting the entire document, Helena stated its protest issues as follows: 

The 1996 contract for Hi-Lite (Red) Oil Base was awarded for 20 pints at $13.68 per pint, not gallon.  It appears the Department of Transportation made a mistake in the 2001 requisition listing Hi-Lite (Red) Oil Base as a per gallon item instead of a per pint item. . .  Helena Chemical bid in pints after reviewing the prior contract and checking with the only manufacturer of Hi-Lite (Red) Oil Base to confirm the product is only packaged in pints. . . Helena’s bid was consistent with the 1996 contract that awarded Hi-Lite (Red) Oil Base in pints. . .  

Helena contends that the requisition and bid invitation listing Hi-Lite (Red) Oil Base in gallons instead of pints was an administrative error that rendered line item #16 ambiguous. . .  Helena’s deviance from the bid invitation is a minor irregularity as Helena’s per pint bid can easily be converted to gallons and extended out to arrive at a final price.  By simply multiplying Helena’s extended price by a factor of eight one arrives at an extended price.  Once extended to a 50 gallon or 400 pint price, Helena’s bid is still almost $4,000 less than Timberland’s bid.  It is in the best interest of the State to overlook the discrepancy or allow a mathematical correction of Helena’s bid in order to achieve the lowest bid.  

Helena is requesting the Chief Procurement Officer to remedy this minor irregularity and accept Helena’s bid with an extended out price for line #16. . .  The solicitation standars (sic) expressly state that “Unit prices will govern over extended prices unless otherwise stated in the bid invitation.”  Helena’s unit price should be used to calculate a 50 gallon or 400 pint extended price.

RESPONDENTS’ POSITION


The respondents argued that MMO clearly asked for 50 gallons, not 50 pints.  Therefore, the respondents argued that Helena did not conform to the most essential requirement of the solicitation, that the bidders commit to provide 50 gallons of the Hi Lite product to the state.  They argued that Helena’s error could not be treated as a minor irregularity as it affects the price and quantity of the product being procured.  

CONCLUSIONS OF LAW


MMO rejected Helena’s bid under authority of SC Code Regulation R19-445.2070 (C ), Rejection of Individual Bids.  In a memo for record, Rodney Hicks, MMO procurement manager, wrote the following:

Line item 16 of subject solicitation is for 50 gallons of herbicide, to be provided in 2.5 gallon containers.  The bid, submitted by Helena Chemical, is for 50 pints of herbicide.  I called Helen Chemical and spoke with Mr. Lewis Springfield concerning the change in the unit of measure.  Mr. Springfield stated his manufacturer could not provide this product by the gallon so therefore, he changed the unit of measure to pint.  However, 50 pints of this herbicide does not conform to the material requirements of this solicitation.  Helena’s bid is deemed non-responsive.   (Ex. 8.)

Regulation 19-445.2070(C ) reads, “Any bid that fails to conform to the delivery schedule, to permissible alternates thereto stated in the invitation for bids, or to other material requirements of the solicitation may be rejected as nonresponsive.”  


Helena acknowledged altering the bidding schedule by changing the unit of measure from gallons to pints.  However, Helena argued that it met the material requirements of the IFB.  They argued that MMO should have given Helena an opportunity to correct this discrepancy or waived it under SC Code Section 11-35-1520 (13), Minor Informalities and Irregularities in Bids, which reads, in part, as follows:  

A minor informality or irregularity is one which is merely a matter of form or is some immaterial variation from the exact requirements of the invitation for bids having no effect or merely a trivial or negligible effect on total bid price, quality, quantity, or delivery of the supplies or performance of the contract, and the correction or waiver of which would not be prejudicial to bidders. The procurement officer shall either give the bidder an opportunity to cure any deficiency resulting from a minor informality or irregularity in a bid or waive any such deficiency when it is to the advantage of the State. Such communication or determination shall be in writing. 

Helena argued that its alteration of the unit of measure had no effect on total bid price, quality, quantity or delivery and is therefore an immaterial variation from the exact requirements of the invitation for bids.  However, Helena altered the IFB’s bidding schedule by intentionally changing the unit of measure from gallons to pints.  This alteration does not qualify as a minor informality or irregularity because it directly affects price and quantity.  Helena only bid 50 pints of Hi Lite, not 50 gallons as specified.  This alteration materially affected Helena’s total bid price, which was the basis of determining the award.  More importantly, Helena’s bid falls short of the quantity ordered by the state by 350 pints.  This deviation has a material effect on the total price and quantity bid.  Therefore, it cannot be addressed as a minor informality or irregularity, as defined by Section 11-35-1520(13).  


Additionally, Helena wrote, “The Code also provides that after an award but prior to performance, a bid can be corrected or an award cancelled if it is supported by a written explanation from the Chief Procurement Officer or allowed by regulation.  SC Code Section 11-35-1520(7).”  The section of the Code referenced by Helena reads as follows:

(7) Correction or Withdrawal of Bids; Cancellation of Awards. Correction or withdrawal of inadvertently erroneous bids before bid opening, withdrawal of inadvertently erroneous bids after award, or cancellation and re-award of awards or contracts, after award but prior to performance may be permitted in accordance with regulations promulgated by the board.  After bid opening no changes in bid prices or other provisions of bids prejudicial to the interest of the State or fair competition shall be permitted.  Except as otherwise provided by regulation, all decisions to permit the correction or withdrawal of bids, or to cancel awards, or contracts, after award but prior to performance shall be supported by a written determination of appropriateness made by the chief procurement officers or head of a purchasing agency.

This section of the code is implemented, in part, by Regulation 19-445.2085(B). Helena asked the CPO to allow it to correct its bid under SC Code Regulation 19-445.2085(B).  Helena wrote, “Helena’s bid did not fail to conform to the essential requirements of the invitation, but merely included a unit discrepancy that can easily be cured by extending out Helena’s unit price to 50 gallons or 400 pints.”

Regulation 19-445.2085 (B) reads, 

To maintain the integrity of the competitive sealed bidding system, a bidder shall not be permitted to correct a bid mistake after bid opening that would cause such bidder to have the low bid unless the mistake in the judgment of the procurement officer is clearly evident from examining the bid document; for example, extension of unit prices or errors in addition.

Helena argued that its alteration of the bidding schedule was analogous to an extension error, which is correctable under this regulation.  However, there is no extension error in Helena’s bid.  Helena bid 50 pints at $13.25 per pint for a total of $662.50.  The extended price of $662.50 is mathematically correct for 50 pints.  

During the hearing, Helena argued that it intended to provide a total of 50 gallons.  However, Helena’s contention that it will provide 50 gallons is not “clearly evident from examining the bid document.”  Therefore, correction is not allowed under Regulation 19-445.2085 (B).  


Finally, in the event Helena is not allowed to correct its bid, Helena asked the CPO to cancel the award to UAP under authority of SC Code Regulation R19-445.2085.  The regulation does allow the CPO to cancel an award prior to performance.  It reads as follows:  

When it is determined after an award has been issued but before performance has begun that the State's requirements for the goods or services have changed or have not been met, the award or contract may be canceled and either reawarded or a new solicitation issued, if the Chief Procurement Officer determines in writing that:

(1) Inadequate or ambiguous specifications were cited in the invitation; 

(2) Specifications have been revised; 

(3) The supplies or services being procured are no longer required; 

(4) The invitation did not provide for consideration of all factors of cost to the State, such as cost of transporting state furnished property to bidders' plants; 

(5) Bids received indicate that the needs of the State can be satisfied by a less expensive article differing from that on which the bids were invited; 

(6) The bids were not independently arrived at in open competition, were collusive, or were submitted in bad faith; 

(7) Administrative error of the procuring agency discovered prior to performance, or 

(8) For other reasons, cancellation is clearly in the best interest of the State.

Helena argued that the CPO should cancel the award to UAP under category 7 above, administrative error of the procuring agency discovered prior to performance.  From the testimony received, it is evident that one administrative error did occur during the development of this solicitation.  Mr. Huley G. Shumpert, PE, PLS, DOT State Maintenance Engineer, who initiated the requisition, testified that he made an error in the unit of measure for item #16.  He admits that he should have stated the unit of measure as pints, not gallons.  However, Mr. Shumpert stated that, “He thinks they may use 50 gallons.”  According to Helena, the administrative error occurred in DOT’s preparation of the requisition they submitted to MMO.  However, the IFB remained unchanged since its release on February 20, 2001.  Neither Helena nor any other prospective bidder protested the solicitation when MMO released the IFB.  

DETERMINATION

The CPO finds that Helena altered the bidding schedule by striking through MMO’s unit of measure (Gallon) and writing its own unit of measure (PT.).  (Ex. 6, p.8.)  They argued during the hearing that they altered the bidding schedule because the product is only produced in pint containers.  According to the testimony received during the hearing, Helena is correct in that assertion.  However, Helena had at least two options available to it for making this concern known to MMO.  They could have protested the specifications, but they did not.  They could have telephoned MMO, made MMO aware of the problem, and asked for a clarification of the IFB, but they did not.  Helena did not initiate either of these actions.  

Instead, Lewis Springfield of Helena chose to alter MMO’s bidding schedule and bid a price per pint.  His explanation was that he did not complete the bid until the last day before the bid opening and ran out of time.  Now, Helena asks the CPO to overlook his deviation from the bidding instructions and order MMO to compute what a price per gallon would be.  They suggest that this calculation is obvious and easy.  However, Mr. Springfield could have performed his own calculation and entered a price per gallon as required by the IFB like UAP and other bidders did.  

Helena’s deviation in its bid could possibly be overlooked if it was merely a matter of a unit of measure, but it is not.  On its face, Helena’s bid offered to sell the State 50 pints of Hi Lite at $13.25 per pint for a total of $662.50.  There is no ambiguity in Helena’s bid.  In response to the State’s order to buy 50 gallons of Hi Lite, Helena offered to sell the State 50 pints.  Even though 50 gallons was not Mr. Shumpert’s original intent, the IFB was clear.  For Helena to assume the IFB was in error, alter the bidding schedule based upon that assumption, and bid a quantity one eighth of what the state requested placed their bid at risk of being rejected.  Therefore, the CPO will not order MMO to allow Helena to correct its bid or ask MMO to calculate some price other than that which is crystal clear on the face of Helena’s bid.  The protest is dismissed.  
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_______________________________


R.  Voight Shealy


Chief Procurement Officer


   for Goods and Services


_______________________________


                          Date

Columbia, S.C.

STATEMENT OF THE RIGHT TO APPEAL


The South Carolina Procurement Code, under Section 11-35-4210, subsection 6, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

Additional information regarding the protest process is available on the internet at the following web site: http://www.state.sc.us/mmo/legal/lawmenu.htm 
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