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STATE OF SOUTH CAROLINA

                                                                                   BEFORE THE CHIEF PROCUREMENT OFFICER

COUNTY OF RICHLAND                                                               CASE NUMBER 1999-211

IN THE MATTER OF:

Analytical Automation Specialist, Inc.

Vs.                                                                                                               DECISION

Information Technology Management Office

EQC Laboratory Information Management System

Notice No. 1999-211

RFP No. B900087

The South Carolina Consolidated Procurement Code grants the right to protest to any bidder who is aggrieved in connection with the solicitation or award of a contract.  Analytical Automation Specialist, Inc. (AAS) filed a protest of the intent to award C900087001 to LabVantage Solutions (LabVantage) under section 11-35-4210, of the South Carolina Consolidated Procurement Code.  The Chief Procurement Officer (CPO) for the Information Technology Management Office (ITMO) conducted a hearing on the issues of AAS’s protest on February 9, 1999.  Present at the hearing before the CPO were representatives from: AAS, LabVantage, Department Health & Environmental Control (DHEC) and ITMO.

AAS’ protest was based upon the following grounds:

Analytical Automation Specialist, Inc. (“AAS”), pursuant to South Carolina Code Section 11-35-4210, hereby protest the intent to award Request for Proposal B900087 (the “RFP”) to AS Acquisition  Corporation d/b/a LabVantage Solutions (“LabVantage”).  In making this protest, AAS request a hearing in this matter, and reserves the right to present documentary evidence and testimony in connection with such a hearing. In support of its protest, AAS would show the following:

Background

1.  The RFP sought offerors capable of providing Environmental Quality Control (“EQC”) Laboratory Information Management System (“LIMS”), a resource management software for use by the Analytical Service Division (“ASD”) of the South Carolina Department of Health and Environmental Control (“DHEC”).

2.  On August 19, 1998, the South Carolina State Budget and Control Board, Office of General Services, issued an RFP to AAS in connection with the above referenced project.

3.  On or about September 8, 1998, AAS submitted a quotation in response to the Budget and Control Board’s RFP.  The “grand total” for the proposal submitted by AAS to provide its LIMS was for the sum of $229,959.  This was a firm closed-end price, as required by Section1.2 of the RFP, that AAS could not expand to address any additional cost that AAS might incur in providing the proposed product.

4.  The Information Technology Management Office of the State Budget and Control Board(the “Office”) rejected AAS’ proposal.

5.  The stated reason for the rejection is found in Item 19 of the Quotation, which quotes prices for “On-site Installation/Training Configuration” of $1,000 plus travel” and $15,000 plus travel expenses.”

6.  According to the Office, Item 19 stated cost, namely travel expenses, that were not specifically included in the total proposal amount.  As such, the Office maintained that the total sum quotation for the project was not complete and all-inclusive.

The offer made by AAS conformed to the specifications of the Office

7.  The quotation was in conformance with the requirements and guidelines adopted for the proposal.  AAS provided a “grand total” at the bottom of the last page of its quotation.  “Grand total” unambiguously denotes that all costs involved with providing the software system to DHEC were included.

8.  Section 9.9 of the RFP required offerors to “[submit] proposed cost for each of the steps in the development and installation of the system….”  In response to this requirement, AAS included items such as Item 19, which was used internally to develop its “grand total.”  The term “Grand Total” was a closed end price that clearly included all expenses for the proposal, and the Office erred in interpreting Line 19 to contain a provision allowing AAS to bill travel expenses over and above the “Grand Total” price, and in rejecting the proposal as non-responsive.

9.  Based on the fact that AAS’ proposal conformed with the specifications and requirements of the Request for Proposal and the state procurement code, including regulations promulgated thereunder, AAS is entitled to have its proposal considered fully and completely.

To the extent the proposal submitted by AAS was in error, such error was not sufficient grounds for rejection.

10.  To the extent that AAS may have appeared to err by including language inconsistent with its “grand total” on line 19, such a mistake was inadvertent and minimal, and would fall under the category of “Minor Informalities and Irregularities in bids” as defined in Code Section 11-35-1520(13), and applied to this proposal through Code Section 11-35-1530(1)and Regulation 19-445.2095(E).

11.  Section 11-35-1520(E) requires that “[t]he procurement officer shall either give the bidder an opportunity to cure any deficiency resulting from a minor informality or irregularity in a bid or waive any such deficiency when it is to the advantage of the State.”

12.  Also, Section 1.20 of the RFP itself provides: “The State reserves the right, and (sic) [at] anytime after opening and prior to award, to request from any Offeror clarification, address technical questions, or to seek or other information regarding the Offeror’s proposal.  Such a process may be used for such purposes as providing an opportunity for the Offeror to clarify their proposals in order to assure mutual understanding and/or aid in determination of responsiveness or responsibility.”

13.  This irregularity and any confusion therefrom could have been resolved by request for clarification by the Office to AAS, or notification that the proposal needed to be amended.

14.  Rejection of the proposal on the basis of the language contained in Line 19, therefore, was wholly unnecessary, in view of the less draconian options available to the Office.

15.  Because AAS’ proposal was erroneously rejected, AAS is entitled to have its proposal considered fully and completely by the Office and the appropriate DHEC office.

AAS submitted a proposal that was superior to LabVantage’s

16.  The rejection of the proposal further damaged AAS because it is informed and believes that but for the rejections, AAS would have been awarded the contract by the Office.

17.  In fact, a representative of the Office informed the President of AAS that “if it weren’t for Item 19, we would be awarding this contract to you.”

18.  AAS is informed and believes that its proposal was the best of those considered, based on the criteria employed by the Office: competence, qualification, implementation and cost.

19.  The LabWorks software created and offered in its proposal by AAS is currently being used by the DHEC equivalent state environmental offices of North Carolina, Georgia, Alabama, Mississippi and Louisiana.  This should help rate LabWorks as the most competent solution.

20.  In addition, AAS is informed and believes that the DHEC personnel reviewing the technical proposals of competing offerors determined that the AAS proposal was preferable to and more highly rated than those competitors.

21.  Furthermore, AAS is informed and believes that its financial condition is superior to that of LabVantage.  All offerors were required by Section 9.3 of the RFP to provide “proof of financial responsibility”, including a “Dunn (sic) & Bradstreet Report.”

22.  The Dun and Bradstreet reports for LabVantage and AAS, which will be submitted in evidence at an appropriate point in this administrative process, demonstrate that LabVantage fails to meet the RFP requirements, and that LabWorks does meet those requirements.

The Office and DHEC failed to consider the companies’ financial stability in making the intent to award

23.  Both the RFP and state law require DHEC and the Office to consider proposing companies’ financial stability, fitness, and ability, when comparing proposal, and awarding contracts to successful proposing companies.

24.  AAS is informed and believes that neither the Office nor DHEC considered the financial stability, fitness or ability of the competing companies in issuing the intent to award the subject contract to LabVantage.  This failure constitutes an error of law which requires the Office and DHEC to reconsider its current decision and conduct a new Evaluation of the submitted proposal, including the Proposal of AAS.

LabVantage cannot meet the requirements of the RFP

25.  The LabVantage product that is the subject of this RFP cannot, upon information and belief, meet the technical specifications required by Section 6.0, Scope of Work/Technical Specifications, of the subject RFP, including, but not limited to subsections 6.2.1.6, 6.2.2.1, 6.2.4.7, 6.2.5.4, 6.4.2, 6.5.1, and 6.5.7.

26.  Neither LabVantage nor its product can, upon information and belief, meet the requirements of Section 7.0, Qualifications, of the RFP.

27.  The LabVantage proposal does not, upon information and belief, meet the requirements of Section 9.0, Proposal Content, of the RFP.

28.  Neither LabVantage nor its products qualifies to be awarded the subject contract under either the RFP requirements in general or the Award Criteria, set forth in Section 10.0 in particular.

29.  AAS is also informed and believes that certain aspects of the LabVantage proposal are nonresponsive to the requirements of the RFP.

30.  The deficiencies of the LabVantage proposal further entitle AAS to have the Office consider the AAS proposal fully and completely, and assess the merits of the AAS proposal relative to that submitted by LabVantage.

31.  AAS is informed and believes that rejection of its proposal left LabVantage as the only offeror to provide this LIMS software.  AAS believes that this situation whereby only one offeror’s proposal in considered is not in the public interest, and inadequately serves the people of the State of South Carolina.

32.  AAS is confident that if the Office and DHEC had been able to perform the entire evaluation of the information submitted, AAS’ proposal would have been awarded the contract to provide LIMS.

The Office’s method of calculating points for the “cost” criteria is arbitrary and capricious

33.  The Evaluation Panel Briefing Instructions require the Office to figure the points for the cost criteria based on a mathematical formula supplied by the Materials Management Office.  AAS is informed and believes that the formula to be employed here with only two competing companies is arbitrary and capricious, in that it fails to provide sufficient points to the one proposing company who’s cost in this instance is only slightly higher than the other proposing company.

DHEC and the Office’s decision was arbitrary and capricious

34.  The decision of the Office and DHEC is unlawful, in violation of the State Procurement Code, and applicable provisions of the Administrative Procedures Act, S.C. Code Ann. Section 1-23-10, et.seq.  The decision is clearly erroneous in view of the reliable, probative and substantial evidence on the whole record, is in violation of constitutional or statutory provisions, is in excess of statutory authority granted to the Office and DHEC, and is made upon unlawful procedure and is otherwise arbitrary, capricious or characterized by abuse of discretion and/or a clearly unwarranted exercise of discretion.

Relief Requested

Wherefore, having set forth its grounds for protest, Analytical Automation Systems, Inc. request that the Information Technology Management Office:

  a.  Stay any further action on the award of the subject contract pending resolution of this protest, as required by S.C. CodeAnn., Section 11-35-4210(7);

  b.  Reverse its current decision and award the contract in question to AAS, pursuant to the terms of the RFP and AAS’s response, or in the alternative;

  c.  If the relief requested in b., above, is rejected, reverse the Office’s current decision to reject AAS’s proposal as non-conforming, and re-evaluate the existing proposals, giving full consideration to each of the matters set forth herein, and the criteria by law and the RFP, or in the alternative;

  d.  If the relief requested in b. and c., above is rejected, revise the subject RFP and Evaluation to fully comply with the law and rebid the entire project;

  e.  Grant such other and further relief as is just and proper.

FINDINGS OF FACT

On August 19, 1998, ITMO issued a Request for Proposals (RFP) Numbered B900087 (hereinafter called B900087) for an EQC Laboratory Information Management System, for DHEC.

On September 10, 1998, ITMO issued an amendment to B900087, setting the opening date to September 23, 1998.

On September 23, 1998 at 2:30 P.M., three responses were received as follows:  1) Beckman Coulter, 2) AAS, 3) LabVantage.

Responses were forwarded to DHEC for review.  

On November 19, 1998, Beckman Coulter and AAS were found to be non-responsive based on cost proposals.

LabVantage was found to be responsive and an award was issued on December 9, 1998.

AAS protested the award to LabVantage December 29, 1998.

The Intent to Award was suspended on December 29, 1998, pending  the Chief Procurement Officer’s decision.

DISCUSSION

At the hearing before the CPO, ITMO moved to have certain items listed in AAS’ letter of protest removed because they did not meet the requirement of Section 11-35-4210 (2) of the South Carolina Consolidated Procurement Code which states:

A protest filed under subsection (1) above shall be in writing, submitted to the appropriate chief procurement officer, and shall set forth the grounds of the protest and the relief requested with enough particularity to give notice of the issues to be decided.

AAS stated the items listed in its letter of protest, while perhaps not meeting a detailed, precise interpretation of Section 11-35-4210(2), were necessary to support AAS’ claims in the protest letter.  Additionally, AAS summarized its issues of protests as:

1.  AAS protests ITMO’s finding that the AAS price proposal, Item 19, did not conform to the requirement of Section 1.2 of B900087.

2.  If an error existed, it was a minor informality, as defined in Section 11-35-1520(13) of the Code and should have been handled accordingly.

3.  AAS’ proposal was superior to LabVantage’s and award should have gone to AAS.

4.  The State did not consider the financial structure of the proposing vendors in its determination of responsibility.

5.  LabVantage did not meet the requirements of B900087(AAS’ protest items numbered 25-32).

6.  The decision to issue an intent to award B900087 to LabVantage was arbitrary, capricious, and violates the Administrative Procedures Act.

AAS withdrew its item of protest numbered 33, stating ITMO had provided sufficient data to support the methods ITMO used to assign points to the pricing data provided by the responding vendors.

The CPO will discuss the six issues of protest, identified by AAS, in the order listed above.  Issues 1and 2 will be discussed  together.

Issue 1.  AAS protests ITMO’s finding that the AAS price proposal, Item 19, did not conform to the requirement of Section 1.2 of B900087.

Issue 2.  If an error existed, it was a minor informality, as defined in Section 11-35-1520(13) of the Code and should have been handled accordingly.

On November 19, 1998,Mr. David Warren, ITMO Procurement Manager, wrote:

RFP 900087 dated 9-10-98 required on page 1 of General Information item 1.2 states offeror must submit a firm fixed price cost proposal.

In accordance with the S.C. Procurement Code/Regulations 19-445.2070(A)(1), “Rejection of Individual Bids,” the following facts are submitted for the file.

A.  Beckman Instruments, Inc.:  Cost proposal stated that “travel and living expenses” will be billed as they occur.  This conditions their price and they are found to be non-responsive.

B.  Labworks cost proposal on item #19 states “plus travel expenses” which conditions their price and they are found to be non-responsive.

C.  LabVantage was evaluated and their cost proposal was deemed to be compliant and award was made to this company.

Section19-445.2070 of Budget and Control Board Procurement Regulations states:

A.  General Application.  Any bid which fails to conform to the essential requirements of the invitation for bids shall be rejected.

…

D.  Modification of Requirements by Bidder.  Ordinarily a bid should be rejected when the bidder attempts to impose conditions which would modify the requirements of the invitation for bids or limit his liability to the State, since to allow the bidder to impose such conditions would be prejudicial to other bidders.  For example, bids should be rejected in which the bidder:

(1)  attempts to protect himself against future changes in conditions; if total possible cost to the State cannot be determined;

(2)  fails to state a price and in lieu thereof states that price shall be “price in effect at time of delivery;”

(3) states a price but qualifies such as being subject to “price in effect at time of delivery….”

AAS’ price quotation consist of four (4) itemized pages showing Item Number, Quantity, Description, Unit Price and Amount.  Item 19 is found on Page 4.  Portions of Page 4 read as follows:

Item
Quantity
Description



Unit Price
Amount
19
15 days

On-site Installation/Training/

$1000 +

$15,000 +




Configuration (500-1115) Initial

travel

travel expenses




installation & training -




$1,000a day + travel expenses




LABWORKS Subtotal




$378,359




Enterprise System Discount based



-148,400




on a purchase order for all items.  Any




changes must be negotiated separately.




Grand total





$229,959

ITMO pointed out that the addition of all the dollar values entered into to Amount column was equal to the “LABWORKS Subtotal” of $378,359.  And that by subtracting $148,400 (Enterprise System Discount) from the subtotal you get a “Grand total” of $229,959.  Based on this simple mathematical formula, ITMO was able to determine that the cost of “travel” had not been included in AAS’ price quotation.

AAS stated that its use of the term “grand total” in its price quotation prevented AAS from charging or any one else from interpreting that “travel expenses” could be added into its price quotation.  However, when questioned why AAS used the term “plus travel expenses” if it could not vary its price to the State, Mr. McDowell, President of AAS, stated if DHEC wanted to purchase more than the 15 days of installation and training then it would cost DHEC $1,000 per day plus travel expenses over the original price quotation provided with AAS’ proposal.  Subsequent to making that testimony (following a break for lunch), Mr. McDowell reversed his testimony, under questioning by AAS’ lawyer, and stated that in no circumstance could AAS increase its price above the “grand total” it provided in its proposal.  Regardless of how one interprets AAS’ conflicting testimony, it is relevant to the case presented by ITMO that AAS did not provide a fixed price as required when the President of AAS testifies to two different ways he interpreted the statement found listed with Item 19 of AAS’ price quotation.

Section 11-35-1520(7) of the Procurement Code states, “After bid opening no changes in bid prices or other provisions of bids prejudicial to the interest of the State or fair competition shall be permitted.”  Section 19-445.2085(B) of the Procurement Regulations states:

To maintain the integrity of the competitive sealed bidding system, a bidder shall not be permitted to correct a bid mistake that would cause such bidder to have the low bid unless the mistake in the judgment of the procurement officer is clearly evident from examining the bid document; for example, extension of unit prices or errors in addition.

The responsibility of the State to protect the integrity of its bidding process is a great one.  The State spends millions of dollars each year with various vendors.  In order to assure the integrity of the bidding process the State must take a very narrow view when it comes to forgiving errors of bidders in the process.  Price and a vendor’s ability, through the use of certain words, to manipulate price after award is the most significant part of the process which the State must guard against.  AAS says, in its worst case, it simply made an error which should be forgiven or AAS should be allowed to correct under Section 11-35-41320(13), Minor Informalities and Irregularities in Bids, of the Procurement Code.  ITMO states that the full integrity of the bidding system rest on its ability to make a determination that a deviation from the allowed norm of the process has been breached and a vendor should not be allowed to re-enter the process and correct any deviations and continue in the process at will when the vendor finds out it has erred in the submission of its bid.

The CPO finds that the process available to the State and to the vendor takes into consideration the issues of concerned presented by both parties.  ITMO ruled AAS was non-responsive.  AAS was allowed to appeal the decision of ITMO and this decision is the result of that appeal.  The CPO finds that AAS has not met its responsibility of proving its case, that the use of the term “plus expenses” on Item 19 did not and could not have bearing on the price AAS might try to charge the State.  In fact, at one time during its testimony, AAS stated the inclusion of the term “plus expenses” would have an impact on the price AAS would charge the State.  Also, unlike the position fostered by AAS, the application of Section 11-35-1320(13) of the Procurement Code was not intended to provide bidders with a means by which they could continually modify their response up and until the awarded vendor was determined.

Based on the facts presented, the CPO dismisses AAS’ claim that ITMO incorrectly determined its bid to be non-responsive and that ITMO should have allowed AAS to correct its bid.

Issue 3.  AAS’ proposal was superior to LabVantage’s and award should have gone to AAS.

AAS’ proposal was non-responsive to B900087 and, therefore, cannot be superior to the proposal submitted by LabVantage.  The State cannot make an award to a non-responsive bidder.  ITMO correctly determined that AAS submitted a non-responsive proposal.  Issue 3 of AAS’ protest is dismissed.

Issue 4.  The State did not consider the financial structure of the proposing vendors in its determination of responsibility.

Section 9.4 of B900087 states:

Proof of financial responsibility by including the following in their proposal:

 -  Dun and Bradstreet Report

 - Previous year’s ending financial statement.  If more than three months since the year’s end, submit the most recent quarterly ending financial statement.

Section 10 ofB900087 states:

Proposals will be evaluated by a review panel on the basis of the following criteria, in order of importance:

10.1  Competence:  The degree to which the offeror demonstrates an understanding of the expected deliverable, responsibilities, and is in conformance with the RFP specifications, including format of proposal.

10.2  Qualification:  Qualifications and references of the proposing firm and staff members.

10.3  Plan:  The detailed methodology and plan for implementing the system.

10.4  Cost:
         10.4.1  Initial cost of the system.

         10.4.2  Five-year life cycle cost of the system.

Mr. Warren testified that all information relevant to the offerors’ financial condition, including the Dun and Bradstreet Report was provided to DHEC.  Additionally, he said that Evaluation Factor 10.1 included as a part of its criteria the responsibility of the offeror.  In evaluation of the score sheets, it is evident that DHEC did score LabVantage and no information was provided to the CPO to indicate that said scoring was flawed.  Since no proof of AAS’ claim was presented before the CPO, the claim is dismissed.

Issue 5.  LabVantage did not meet the requirements of B900087 (AAS’ protest items numbered 25-32).

AAS’ testimony concerning the ability of LabVantage to meet the requirements of B900087 was provided by Mr. McDowell.  When questioned by the CPO, Mr. McDowell did not provide any testimony or other evidence that LabVantage could not meet the requirements of B900087.  In Procurement Review Panel Case, In Re: Protest of Encamp, Inc., Case No. 1990-5, the Panel states:

The only question for the Panel is one of fact - whether the [product] meets the requirement of the IFB….  [Protestant] has the burden of proving by a preponderance of the evidence that [awarded vendor] does not meet the requirement.

Absent any evidence that LabVantage cannot meet the requirements of B900087, the CPO dismisses all of AAS’ claims that LabVantage did not meet the requirements of B900087 as identified in the items numbered 25-32.

Issue 6.  The decision to issue an intent to award B900087 to LabVantage was arbitrary, capricious, and violates the Administrative Procedures Act.

At the hearing before the CPO, AAS’ lawyer stated that AAS had no additional evidence to present concerning the State’s actions.  Since no additional evidence relevant to Issue 6 was presented before the CPO and the statement made as a part of Issue 6 did not contain “the grounds of the protest and the relief requested with enough particularity to give notice of the issues to be decided,” the CPO dismisses protest issue 6.

Final Issue.  At the end of the hearing DHEC asked that the CPO either allow DHEC to re-evaluate the responses toB900087 and make a new award or order a re-bid because the specification requirements have changed.  DEC’s request cannot be allowed under the Procurement Code.  If specifications had changed significantly enough to warrant a re-bid, then re-evaluating the bids would serve no real purpose.  Since DEC’s first request was to re-evaluate the bids, the CPO must believe that the current bid responses provide DHEC with a system which does meet its requirements.  Also, DHEC has evaluated the response of LabVantage and has verbally and in writing advised ITMO to make the award to LabVantage.  To remove the award from LabVantage at this time would not be appropriate.

DETERMINATION

The Information Technology Management Office properly determined and documented that AAS was non-responsive to B900087.  Non-responsive bidders cannot receive the award of a contract.  LabVantage was a responsive and responsible vendor toB900087.  The award of B900087 should continue and should be made to LabVantage.

Protest denied.

                 For the Information Technology Management Office



                 Ron Moore

                 Information Technology Management Officer

February 19, 1999

The South Carolina Procurement Code, under Section 11-35-4210, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests further administrative review by the Procurement Review Panel under Section 11-35-4410(1) within ten days of the posting of the decision in accordance with Section 11-35-4210(6).  The request shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

If you elect to utilize this subsection of the Code, please set forth the grievances and define what relief is being sought in accordance with this subsection.  Upon receipt of this request, your appeal will be forwarded to the Procurement Review Panel.

