SPO Procedures Manual

                                                        Section XI – Contract Admin.


“Contractor Performance Report” Attachment #3

“Contractor Performance Report”:  Report used to provide feedback of Contractor performance.  There are 3 formats to use as needed.  These formats are “OPEN”, “CURE", and “SHOW CAUSE.”  The uses of each format are described below. 

NOTE:  Any report issued for non-performance is to be sent to the Contractor via certified mail with return receipt requested.  The report needs to clearly identify the unsatisfactory performance, associated provisions in the contract documents, remedies sought, and a means that both parties can use to verify successful performance.  In all cases the documentation should be specific and stay on point.  Introduction of unrelated items is often confusing and counterproductive.  

“Open” Format: Used to report either positive (excellent performance) or negative (non-performance) contract performance when a “Cure Letter” or “Show Cause Letter” format is not warranted.  The Contractor is not required to respond to positive reports.  When a negative report is issued, they are generally given 10 days (from date of receipt) to correct the problem(s) plus respond with the reasons for the non-performance and how they plan to prevent it from happening again.  The Buyer has the discretion to increase the numbers of days when warranted.

“Cure” Format:  Used to report that it appears the Contractor is in danger of not performing per the terms and conditions of the contract.  This format is used ONLY when there is sufficient time for the Contractor to cure/correct their performance as specified in the contract documents.  The Contractor is generally given 10 days (from date of receipt) to correct the problem(s) plus respond with the reasons for the non-performance and how they plan to prevent it from happening again.  The Buyer has the discretion to increase the numbers of days when warranted.

“Show Cause” Format:  Used to report that the Contractor has NOT performed per the terms and conditions of the contract and is in default.  This letter is also used should a Contractor fail to cure performance as agreed in a “Cure Letter” process or simply does not substantially perform (regardless of whether a “Cure Letter” was sent).  It generally allows 10 days (from date of receipt)  for the Contractor to provide an explanation for non-performance and propose a remedy(s).  The Buyer has the discretion to allow more than 10 days when appropriate.

______________________________________

Key Paragraph:  The following paragraph should be included in all communications with 

                                  Contractors concerning non-performance:

     “Any assistance given to you on this contract or any acceptance by the State of either delinquent or non-conforming goods or services will be solely for the purpose of mitigating damages.  It is not the intention of the State to condone any failure to fully perform or to waive any rights the State has under the contract.”

  ______________________________________

CONTRACTOR PERFORMANCE REPORT

COVER PAGE

PURPOSE:  This report is used to document positive and negative Contractor performance.  It provides a mechanism to inform appropriate parties and document contract files as needed.  The report consists of this cover page plus a “Open”, “Cure”, or “Show Cause” letter and attachments.  The cover page identifies the contract and key parties.  It is NOT mailed to the Contractor.  The letters and attachments, which are mailed to the Contractor, identify the specific issues, associated contract provisions, remedies sought, and a means by which all parties can verify successful performance. 

CONTRACTOR RESPONSE:  Contractors do NOT need to respond to positive reports.  Contractors are required to respond to negative reports within the time frame specified in the attachment.  Contractor’s are to address each issue listed in the report to include how and when performance will be corrected plus what steps will be taken to prevent a recurrence.

----------------------------------------------------------------------------------

CONTRACT INFORMATION:

Contract #:_________________    Effective Dates:___________ to ____________     Date of Award:________

Solicitation #:________________   Commodity Description:_________________________________________

_________________________________________________________
Commodity Code:________________












   (5 digits – class + sub-class)

Agency Name:______________________________    Contract Type:__________________________________









      (Agency / MMO Specific Agency / Statewide Term)

Agency Buyer:______________________________      MMO Buyer:___________________________________




   (name)





     (name)

   
         __________________________________

  _______________________________________



               (phone number)





(phone number)


         __________________________________

  _______________________________________


  
                (FAX number)





 (FAX number)


         __________________________________

  _______________________________________



               (e-mail address)




               (e-mail address)

----------------------------------------------------------------------------------

CONTRACTOR INFORMATION:

MMO Contractor #:___________________________
             
FEIN/SSN #:___________________________

Contractor’s 

Bus. Name:________________________________________________________________________________

Contractor Rep.’s Name:   ____________________________________________________________________



______________________________________
          Phone #:_________________________

           (street address line 1)



______________________________________
           FAX #: _________________________

           (street address line 2)



__________________________________________
              e-mail:_________________________

           (city / state / zip code)

Contractor Performance Report

“Open Letter” Format

(Letterhead)

Date:_____________________



        (date report mailed to Contractor)





Contractor:   Representatives Name and Title

               
 Name 

               
 Street Address

               
 City / State / Zip Code

RE:  PO # / Contract # - Description – Contractor Performance 

Dear ___________ or Gentlemen:

You are notified that the State is concerned about your performance of the above referenced contract (or finds your performance

of the above referenced contract deficient, etc.) in the following areas:

1. Description of Performance Concern (Deficiency, etc.):

Contract Reference (description and page location):

Remedy:

Method of Verification:

2.   Description of Performance Concern (Deficiency, etc.):

Contract Reference (description and page location):

Remedy:

Method of Verification:

(continue with same format until all areas are addressed)

Unless corrective action is taken, your continued non-performance may lead to a finding of “default” and result in contract termination for cause.  Therefore, you have up to 10 days after receipt of this notice [or insert any other time that the Procurement Officer may consider reasonably necessary] to:

1. correct this condition (these conditions), plus

2. provide this office a written explanation of the cause(s) and measures taken to prevent a recurrence.

Responses to this Contractor performance report are to be sent to:

[Agency Procurement Officer’s


Contract Administrator


       or


  AND

Materials Management Office 

MMO Buyer’s Name & Address]


1201 Main Street, Suite 600







Columbia, SC  29201

Any assistance given to you on this contract or any acceptance by the State of either delinquent or non-conforming goods or services will be solely for the purpose of mitigating damages.  It is not the intention of the State to condone any failure to fully perform or to waive any rights the State has under the contract.

Sincerely,

Buyer’s Signature Block  

Contractor Performance Report

“Cure Letter” Format

(Letterhead)

Date:_____________________



         (date report mailed to Contractor)





Contractor:   Representatives Name and Title

                      Name 

                      Street Address

                     City / State / Zip Code

RE:  PO # / Contract # - Description – “Cure Letter”

Dear ___________ or Gentlemen:

You are notified that the State considers your ….[specify the Contractor’s failure(s)]…. a condition that is endangering performance of the contract.  The applicable contract provision(s), remedy(s) sought, and verification method(s) can be referenced in our letter dated _____.  (If this information has not been formally provided to the Contractor, incorporate some of the “Open Letter” format). Therefore, unless within 10 days after receipt of this notice [or insert any longer time that the Procurement Officer may consider reasonably necessary]:

1. this condition is cured, plus

2. a written explanation of the cause and measures taken to prevent a recurrence is received by the 

         Procurement Officer

the State may terminate for cause per the ….[insert title of clause and page number location]…. in the contract.

Responses to this “Cure Letter” are to be sent to:

[Agency Procurement Officer’s


Contract Administrator


       or


  
AND

Materials Management Office 
MMO Buyer’s Name & Address]


1201 Main Street, Suite 600








Columbia, SC  29201

Any assistance given to you on this contract or any acceptance by the State of either delinquent or non-conforming goods or services will be solely for the purpose of mitigating damages.  It is not the intention of the State to condone any failure to fully perform or to waive any rights the State has under the contract.

Sincerely,

Buyer’s Signature Block  

Contractor Performance Report

“Show Cause Letter” Format:

(Letterhead)

Date:_(date mailed to Contractor)_

Contractor:   Representatives Name and Title

                      Name 

                      Street Address

                     City / State / Zip Code

RE:  PO # / Contract # - Description – “Show Cause Letter”

Dear ___________ or Gentlemen:

Since you have failed to [insert “perform Contract NO. ____________ within the time required by its terms”, or “cure the conditions endangering performance under Contract No. _____________ as described in the State’s letter (date)”], the State is considering termination of the contract under the provisions for default.  Pending a final decision in this matter, it will be necessary to determine whether your failure to perform arose from causes beyond your control and without fault or negligence on your part.  Accordingly, you are given the opportunity to present, in writing, any facts bearing on the question to:

[Agency Procurement Officer’s


Contract Administrator


       or


  
    AND
Materials Management Office 

MMO Buyer’s Name & Address]


1201 Main Street, Suite 600







Columbia, SC  29201

Your response is to be received no later than 10 days after receipt of this notice.  Your failure to present any excuses within this time may be considered an admission that none exist.  Your attention is invited to the respective rights of the Contractor and State and the liabilities that may be invoked if a decision is made to terminate for cause.

Any assistance given to you on this contract or any acceptance by the State of either delinquent or non-conforming goods or services will be solely for the purpose of mitigating damages.  It is not the intention of the State to condone any failure to fully perform or to waive any rights the State has under the contract.

Sincerely

Buyer’s Signature Block
XI - 1
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