STATE OF SOUTH CAROLINA ) BEFORE THE SOUTH CAROLINA

) PROCUREMENT REVIEW PANEL
COUNTY OF RICHLAND ) CASE NO. 1988-9

IN RE:

PROTEST OF DAVIS-GARVIN AGENCY, INC. ORDER

e Nt St

This case came before the South Carolina Procurement
Review Panel ("Panel") for hearing on August 31, 1988, on
the protest by Davis-Garvin Agency, Inc., ("Davis-Garvin")
of the August 1, 1988 Order of the Chief Procurement Officer
("CPO"). Present at the hearing before the Panel werz the
Division of General Services, represented by Helen Zeigler,
Esg., The Thomas C. Brown Agency ("Brown"), reprssentad by
Helen T. McFadden, Esg., and Robert E. Kneece, Jr., Esqg.,
and the protsstant Davis-Garvin, rarresantad by James B.
Richardscn, Esg..

FINDINGS OF FACT

A. Procedurzl Historv.
. . 1 . _ .. .
This 1s the second case™ to arise from the solicitation of

bids to provide property reinsurance to the Scuth Carclina
P Y

Insurance Resarve Fund. Four bids were submitted in
response to the solicitation - one by the Thomas C. Brown
Agency and three by Davis-Garvin. Aftar the bid opening,

‘' General Services issued a Notice of Intent to Award the
contract to Brown as the lowest responsive and responsible

bidder. Davis-Garvin protestad and the Panel

1. This case 1s a companion to Case No. 1988-7 In Re:
Protest of Davis-Garvin Agency, Inc. and reference is made
to the June 24, 1988 Order of the Panel therein for
additional background information.

487



found Brown’s bid nonresponsive on the grounds that it
lacked a cut through endorsement adequate to satisfy bid
specifications. The Panel made no findings on the bids
submittad by Davis-Garvin buit instead remanded the matter
back t> General Services for further action. General
Services examined all three Davis-Garvin bids, declarad each
of them nonrsspecnsive and cancelled the bid solicitation.
The Budget and Contrscl Becard subsegquently awarded the
contract to Brown.2

Davis-Garvin protastad General Services’ declaring its
three bids nonresponsive. The CPO held a hearing on July
21, 1¢33, and issued his order on Aucgust 1, 1988 affirming

the decisicn crt Ganeral Services. Thls casa is

(L

Davis-Garvin’s agpreal of that order. At the hearing befor

<
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the Panel, Davis-Garvin made arguments cn kids #2 an

-

abandcned its aprez2l cn bid

B. Fagts
General Services argues that the twe Davis-Garvin kids

nz:

(b

- -
-ia

are deficient in a number of arzas. IIs main czn:s i
that the bids ars nacnrasccnsive Lbecause the companies
parzicipating in the bids failed to verify the extant cf

their participaticn and failed to indicate mutual agreement

to the raquired joint ané several endcrsements.

2. After it cancelled the bid solicitation, General
Services, with the approval of the Budget & Control Board,
negotiated a contract with Brown ocutside the confines of the
Consolidated Procurement cde. The negotiations were
conductad pursuant to a 1282 exemption granted by the Budget
& Control Board under the authority givaen it in S.C. Code
Ann. § 11-35-710(18786).



General Services points to the language of the joint

and several endorsement required by the bid specifications,

which contemplates that

the companies

several liability be 1listed

or somehow

agreeing Jjoint and

raferenced in the

endorsement (Record, p.

195)

and to the bid specificaticns,

which rsguire:

All companies participating on a diract
basis MUST be listed and the extsnt of
their involvement MUST be indicated.

Verification of participation MUST be
provided by an officer cf the company.

The list of participating companies and
their extent of involvement .and their
verification must be submitted with the
bid or the bid will be rejected.

(Reczcrd, p. 170)

Davis-Garvin contends that each of its bkids must ke
considerad as & whecls package ratiher than as a series c2
separats agreements. When viaweZ this way, Davis-Garwvin

argues, the bids ar=z in compliance with the sclicitation

reguirements.

To facilitate the understanding ci the

parties, the r=2levant rcrticns cf eachi bid ars reprcduced
Eelcw. The pids ars ccnsiderad separately and in order.
BID 22
Bid #2 (Reccrd, . 1581-196} 1is a layered bid which
shcws International Insurance Czcmpany ané Firsman’s Fund

Insurance Companies as unequal co-participants on the first

$30 Million o¢f insurance ané Fireman’s Fund as the socle



insurer of the remaining $715 Million layer. Bid #2 is set
up as follows: PACE | OT 22 Paczs
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Figune 1.
(Record, p. 161)
Davis-Garvin ccntends that the signature of Hintzn G.

Davis on the above cover sheet is a blanket authorizaticn of

all the information and quotaztions contained in Bid #2.
According to the testimony c¢f Mr. Carl Reh, Marketing
Manager for Davis-Garvin, Mr. Davis, on behalf of
Davis-Garvin, has the authoritv to bind both International

Insurance Company and Fireman’s Fund Insurance Ccmpanies

pursuant to a standing agency agrsement. Mr. Ren admitted

that.Davis would not have the author;ty to bind Fireman’s

ﬁ;Fund for an amcunt as ‘large as the bid in question absent
specific permission. (Davié-Gafvin makés the same afgﬁmenf
with regard to kid 33 and its cover sheet).

Brown and General Services contend that all Mr. Davis’

signature signifies 1is Davis-Garvin’s agreement to the

collusion and fraud statement to the left of the signature.
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The statement that the signer is authorized to sign for the
bidder applies only to Davis-Garvin because the insurance

companies are not considered "bidders" under the

solicitation.
The next relevant portion of Bid 42 is what

Davis-Garvin has captioned Bidding Schedule #l. (There is

no bidding schedule #2). . . ., 170

3147 ing Schedule e

¥oo—personal servics Co provide teinsuraacs on all property {msurance
(Fire, Inlasd Marine, Daca Processing, ssd Businmess Interguption)
excluding deiler snd machinery, {ssued by ths Insurance Resecrve Fund,
{necluding eagineering services.

Reinsurance £or property losses (izcludizg Busizess Incerruption)
greacer than $300,000 per risk per occurrencs, 31,000,000 per locacion
petr octurrunce, snd 35,000,000 per occurranca up 5o & asxisum of
$7435,000,000 per eccurraucs.

The folloving reinsucrancs race (s to ba fixed for the tara of tke
concract (60 monchs).

The b1d WUST de fira for a perfod of 30 days fros the dsce of tie Bid
epening. hd

The Szate reserves the right to select eithsr the option of paying the
tocal annual premius or quarzerly (nscallaenc, whichaver {s deexmed to de
ia ths basc {ncarssc of the Stats.

A “cut through™ endorseament WOUST dbe included with bdids {m which & single
cowpany {3 submizting the dd aad purchasing “re-reinsursnae™. A “ste;
deva” endorsesenc WUST be {acluded for layered bids, A "{einc end
sevaral” endorsement NOUST Se facluded for pro-raca Wds. 3£ the appro-
priac endorzemenc s moc submizted the b{d will e tejectaed.

All companies participating on s dirwcz basis NUST de listed snd their
extant of involvemeat NUST de i{ndicacad.

Verificacion of pacrticipation NUST be providad Dy an officer of the
company.

The list of the parzicipacing cowpanies snd their excanc of {nvolvement
and their verification WUST be submitted with tha bid er the Bid will de

rajectad.

Reiasurance Company{ies) SIEAITACGD
(accach sdditional pages if meaded)

Signacure of Officer of
Rainsurance Cowpaay{iss) ___SEE ATTACNED
(aczzash additiomsl pages if saeded)

=  Ansssl Pras.

" Exposuras eoff. Z;XS-CI ~ R Reimsurancs Raca/$100
' $3.293.020.90

“" 811,128,981, 090 , .0295

| 7-1-88/7-1-47 Refnearsace Premius 1f paid acnually $3,283.020.00

7=-1-48/7=1~49 Rainsursacs Premium if paid {n four
quartterly instzllmeacs $ _830.755.00

Figune 2.
(Record, p. 170)

For name of reinsurance company and signature of

officer of company on the above, Davis-Garvin has "SEE



ATTACHED." Attached 1is the following on Davis-Garvin

letterhead: @ag[a-garw'n .77::1:7. jnc. 171
Apeat Brdew

=\\ Y /)
PO B, sz Colombia. Soned Covaline 29221

PARTIZIPATING SSMPANIIS

Ana
v"-‘.

b RECNSUZANCT PRIMARY "AYE2 - $37.9C0.2C

¢-y=an's fund Inguranecas Ca=caniss
asis af 36 2/} amd 33 l/3 smapeczivel:.

Izzarnaciongl Tpsuramszs Co=sacv wmd ?
will shars this laver sa a pro-raca b

Joins and Several Izdorse=enzy and sig=ad Verifizaciamm of Jarzizizacisza

tacluded.

IZ RECUSTAANCT INCISS "AYT2 - $71f£.200.5CO. EXCISS OF $30.200.200.

Fizszan's Fynd Irsurance Co=sanisy vill provids this emcits laver.

Scap Jovm Indorsa=enc md signed Tarifizacican of Parzizijyaciom

izcluded.
(Record, p. 171)
Figune 3.
There are no signatures on this page. However,

attached to it is the following "Verification of

i i 3 ]
Parthlpatlon d FEXIFTTATION OF FAATITION.LIN 1_9
[

Jdatag Sahedule

Nes—persenal sarvice ta yravide retnsurance en sll provert? (Bsuranes
(Fire, lalsad Xarize, Jats Preesseing, oad Busi.ess Iagarrupcien)
oneluding Wmilar and sachisecy, tsswed by zhe Taseranse Reserve Tusd,
iscluding ongtaverisg servigea. .

Retneurance (or preverty lssses {Inzludlag Jusiness Zacarrupclan)
grracar chas 1300,30G per rise por sseucresce, 30,500,300 per leescian
Por exvurrvece, asd 33,303,000 per securTence op 18 ¢ Sanimuas of
3745,000,008 por serurrads.

The fellowisg reineucance rete s to Y= ({xed far the corw af CBe
ssncraas (83 sweths).

The Wd NEIT W (irw for a jerted of 30 days fres the dace wf 3¢ M4
opening.

The 3kste twserves the right ts salscc oitRer the eptisw of pavi the
10cal asmusl preaius or quartsrly lsscallisenc, wALthever is decasd 39

in the deet (ntarvec of the Jtaca.

A “emt through® sedorsemeat FEIT W Lncluded with ¥ids i vatca o ot
ssweany (s summittizg the M4 sad puethasing "re=retssurasce™. & °
down” sndervemsst WEST o (nclsded for Layersd bids.c 4 “teane a:
soveral” endacssavnt WOTT Yo iacluded {or pre~racs WMias the op
FTiat endefrsennt 18 s8¢ 14 - wlia TECzed.

All sswmanise partigidating su ¢ direct dasta REST Yo ilaced sad therr
extsat of (pvelvessat NUIT o indicaced.
Verifiaactien -l parcietpacisa WIST dm provided by aa offlcar of the

. eswyany. :
Tha lisc of s ,-uxu.ﬁ:h; comenties amd Chair omtsng of (Avelvemmnc
and thetr veriffeasion FUTY o cnlmstzed witd the Bd or the Md vill W
THITreb. 33,000,000, Prisary Layer

Relasursace Campany(len) INTERRATTCNAL N rveeny
{atraed oddizfonsl pages 1S weded) 23 Jarticipation

s G A e Rl T
Catcauh dddiztonal pages LI maedod) L]
xpomuce off. 2=13=48 I Ll(alnuna 1aca/3108 *  jamel Pre
$11, 173,391, 3%0 oze $1 %0y wvn on -
7=1-38/7= =89 Lefnsursnce Presiun 1f paid snemally R i M

T=1-48/7=(~19 Letneurance Prruiua {f patd ia Imur
quartecly imecallmencs  poa7as e

TILT ATTACEED JOINT AND SIVERAL DYOCRSDONT
SULAYIX Z2RICTMC JNLY - SEY SE2OING SCUETULY f
Figune 4.



This document clearly indicates that International
Insurance Cémpany, by James A. Dixon, its vice-president,
has bound itself to 2/3 participation in the $30,000,000
primary layer. General Services agrees that the above
verificaticn meets the bid specifications as to the
requirsment of verifying extent of participation.

The verificaticn alsc indicates "SEE ATTACHED JOINT AND
SEVERAL ENDORSEMENT." Attached as the next page is the

following:

173

JOINT AMT STTCIAL IVTCRETMENT

12 43 agTeed thac iz ihe evea: Ine Sazmany {ssulng shis jalicey shall Secoace
{rsolvenz ar f2z2anclally inable 3 mees LRa :hLL;;:‘.yn- wigh rezpecs 23 :he
prageszy Lnsurance as relzsured undar nis yelley, the lisged parczizipacing
feissuriag Companiss shall sssuze (pro zata sccordiag o tReir shares]) zhe
12284222y of sueh Ca=pacy a3 reizsured ander chis selizy, scd shall pay any
{zcurced lonses direczly 2o the fasuted an che Sasis af Re llaatlizy of
Yecausa 3f 123 ‘nsolvency er {lzanczial fma-
gravided she lzsured 32ail execuls and le-
suBrogscizn sacisfacIary 22 ine
or sssumptian of liasilisy mace

sush Csspary withsuce dizisus
%ll2y 23 seez [Zs aBligsc ,
liver sgraesenz3, as3ignoency ar evideacx of
adbove 2szad Cszpacies Twspeciizg any jpayzeal

by she=.

3y vizsue of aa sgTaesent dezveen the llsced pacrzizipating :tL:uu::T.'; Cs=za-
nies, {2 1s pravided shaz L any shall decsse lasolvenc or 2:zanctally gna-
Sla to meec 1t3 obligacians viz: respecs &3 ha praperiy (msuganzs as T»
sured under ehis pelisy, e rezaafaizg Sowpaniss shall sssube the lladillizy
of such Company as raizsurad 3nder tRis jolizy sed shall pay aoy uzpaid in-
curzed lasses d2raezly 23 the {zsured, previdsd IRe lzsured shall exscuze

and delivar sgreesmsacs, asiiycseacs ar evidanes of wmbragation saclslacascy
€3 such ressiaing Sawpacies Imepaciing 4ny jayzent of sssumpeion af llaetl-

{27 aade dy the=m.

ime

Figurne 5.
(Record, p. 172)

This appears tc the Panel ;o be a photocopy of a
portion of Exhibit IX to tﬁe bid'solicitation;  Missing from
‘this eﬁdbféement, hoWever, isvthe third paragfaph required
by the specifications. That paragraph concerns the

relationship of the insurance companies to each other in the



event payment is made under the joint and several liability
agreement.3

General Services contends that. International’s joint
and several endorsement is deficient because it is missing
the third paragraph and because there is no indication with
whom International is agreeing to ke jointly and severally
bound. The endorsement itself refers to "listed
participating Companies" and "above named Companies" but nc
companies, including International, are listed. The
endorsement is also unsigned.

Davis-Garvin argues that the missing paragraph affects
only the other insurers and not the State and, therefore,

ts absence 1is waivable. Davis-Garvin further contzands that

’_I-

it is clear from the entire bid #2 who the participating
comranies are.

Like 1Internaticnal, Fireman’s Fund alsc submittad a
"Verification of Participation" signed by an officer of the
company. General Services contands that, unlike

Internaticnal, however, Fireman’s Fund d4did nct vexrifs the

extent of its participation. Fireman’s verification 1is as
follcws:
3. The missing paragraph provides, "Any loss payment

made by or on behalf of the above named Companies, or any of
them, under this endorsement shall pro tanto relieve them of
liability to the insurer and shall constitute a performance
of the reinsurance obligation to the insurer."

8



179
Jattag Sedadvas | . .. .
Bea~persana] sacrvias 5o provids reissurenss o1l preperty teeuranee
(Fire, Inlasd Yarine, Beis Precedsing, asd Juaimees lacwrevecion)
onaluding beilar sad msahinary, lsoued ¥y ths IXsaresce Lesarve Pund,
{asludlag sagisseriag Serviged.

Lelnsursass far propecty 1sseee {lualudisg Dusimens Taterreption}
greacar than 0300,080 par vish pot sasurreses, §1,008,300 por lstaties
por sazurresce, oad 13,000,800 por sucuerenas wp to o nagime of
745,200,000 par sasurrTanss.

Tha [slleviag rolassrsase rete {s to Ve {ized fec the ferw of tha
eontraat (10 seatbels

The M4 SEIT Se fore for & pectsd of 10 dovs frma tha date of tve M4
eaisg.

The 1Cate rsarves the right te saleat otther the epcisn of Javing the

totsl sneusl presium or yuartorly imatallment, whichever (s dosesd to w
1s tha ‘ot faterved of Lhe Stare.

ecosncat FETL bw (neludad with B de In wateh 5 aiggla

the M4 and purahasting “Tuerelfeurenae”.® 4 “susy

do.e & "leans T
Y T

T Tepre=

4 “cut tRPOREA”
]

*g
(3.2 24

Priat ihastashuat 14 84¢ ¥

Al cowpeniss partieipating su s direct Msis YUIT W listed snd their
eatent of Luvelvemcar NEIT bo lodtlasced.
Tertficotion of jeriicipetise NUTT 3 provides V7 am alfleer ol IRe
wwrany.
The l1et of the pertiiipating cowpenies and their sELent of lavelvesent
ssd thedil veciflescios FTTT Se awemitisd with Che B4 or the nd will
rezectod.
Ralssursase Campeny{las) TIADMAN'S MWD CNIURANCT SoMPANTZY

(sctaes saditional pages il menced)

n of 8t ot r » .
.l::::u"n-u c-.:::yu--) u./ 7_0 LN AdireTnd® Ve froe

(attash sdditieanl pages if ssvars) ? . . A 7 Z 2 -

Leposure off. 11388 T leimsursace Mate/3i00 =  Aamal Prow. 7/

911,330,901, ga

1=1-08/7=1+19 Betnaursuce Presiue 1f paid snnuaily
1=1-d8/T= 1419 Lrinaursass Prestus 1f paid 1n feur
quarterly (nstsllseans

# SII ATTACEDD 0INT AND STVERAL DXOORSDENT AMD STIF SOWN DA
eSET SIZOINC SCHUISTLY 1 OFOR PRISOTNG

10
Figune 6.
(Record, p. 179)

General Services points to the aksence cf any infcrmation
(including pricing) which indicates the extent to which
Fireman’s Fund agrees to be bound.

Davis-Garvin again argues that the bid must be taken as
a whole: Fireman’s Fund’s verification references Bidding
Schedule #1, which references the information on
Davis-Garvin letterhnead. Davis-Gar/in ccntands that
sfollowing thg t:ail of "seeﬁat;acheds“ yields the ccnclusion
that Fireman’s Fund has bouhd-itsélf té provide 1/3‘of the
' $30 Million first léyer of insurance and thé éntire $715
Million second layer.

Finally in bid #2 is Fireman’s Jjoint and several
endorsement in the form of a letter from Gerald A. Dupre,

Excess and Special Risk Property Manager.

9



1oney 992973
2

ATTM) MINTOM DAVIS
PAVIB-0AAVIN AGENCY
81 STANAND INA CDURT

COLUNSIA, SOUTH CAAOLINA

DEAR HINTON

mAY B. 1908

o212

STATE OF SOUTH CARCR. INA REINSURANCT FUND

1540

Somid b, Sop, .
Progirsy,

Baone

e o4

THIS LETTER IS 70 SCRVE AS CONFIRMATION THAT TWE FIREKMANS FUND
INSURANGL COMFANIES ARE AUTHORIZING OUDTATLIONS ’O’ﬂ THE apOVE
PESIONATED 31D PROSPECT ANO WILL INELUTE THE FOLLOWING

ENDOASEMINTS IN OUR AL INEURANCE

JOINT AND SEVERAL ENDORSEMENT

ACT, NORDLD 'AS FOLLOWE,

IT 1S AGREED THAT [N TWE EVENT THE COMPANY ISSUING THIS POLICY
SHALL PACCHE INSOLVENT OR PINANCIALLY UNAN.E TO AEET 3TS
OFLIGATIONS WITM RESPECT TO Tt PROPEATY NGURANMET AS REINSURED
UDEA THIS POLICY: THE LISTED PaATIHIPATING REINJURING Lalldl
BHALL ASSURL (PRO RATA ACCOADING TE THE asjLLYY

PAY ANY

134
v
arove

BY VIRTUE OF AN AGRCEMENT SETWEEN THE LISTED PARTICIPATING

RCINTURING COMPAMILS, 1T IS PROVIDED THAT IF ANY. SMALL, BRCOTC
TIONS WiTk
A THAS POLICY.

INSOLVENT OR FINANC 1AL
RESPECT TO TME PROPEATY

A3 REINSURED UNOER THIS
LOSSCY DIRECTLY TO THE

MG DELIVER AGRECHENTS.
BUFKCGATION SATISFACTOR
Ay PAYRENT OR ASSUN®T)

Y UNARLE TO WEET TS OFL
INSURANCE M AL INSURED

POLICY AND SMHALL Pa
IHBUALD, SRGUICED Tk 1N
ASSIGHENTE, lﬁlMNT
v TO SUCH RiBATHING COMP,
On OF LIASILITY RARL §v

1
'Eo-m

THE REMAINING COMPANIES SMALL ASSUIE THE LIABILS

l‘ Sthl
ting asey PAYHENT DR ABEUIWTION OF LIABILITY

€oms any

W.lﬂ INCLRAED

AKY LOSS PAYMENT RADE DY <A ON DEMALF OF T ABOME NAMER
COMPANIES. OR ANY OF THEM, UNODER THIS INDORSUTENT SNaLL PRO TANTD

RILIEVE THERM OF LIASILIYY TG THE T
FLAFOAMANCE OF THE AEINEURANCE O I

CUT THAQUON EADORSIENT

R AN

JIICUYI

$TrInG

SMALL COMETITUTE a
TION TD THE INTLWER,

1N FESACCT OF THE RISHE REINSURID MEACUMOER THE ACINSURCA AND Trhg
CEDING COrANY HEALDY ASALE THAT IN Tn€ EVENT THAT THE CRDING
COMPaNY SHALL 80 INTG THE HANOS DF A AECLIVER,

OR SUCCESSCR FOR T
INSOLVEMCY AND 1F uM[TTH
AN EVENT TrllN THE REInG)
SHALL PaY THE ASEMED T
INCUNKED #Y TE CEDING |
MO CONDITIONS OF THIS |
REINSURTA TO TWE ARBUR

PAVAENTS nADE DY TME REINSUSER O AECOUNT
LOSSCS TO TWE COMwaNy AMO SAOVIDED FURTHER THaT
ANCUNT OF L§SS OM L{
CY DUC 1O TWE AEINSURER UrDEA T
j CED11G Lo ane

SWALL BE ENTITLED TQ DY
ANY PREMILMS OR OTHER F
roLiCY, :

TMAT 1T 1B A CONDLTIOW
naDE DIRECTLY TO e

1T 1S FLLLY UNDUASTODD AHE AGAEED B¢ Y
CEDENT TE THMIS POLICY ]
IBURLY ALl APSOL

PCST OF LIGUIDATION. OR

URER N L1CW OF PavgNT T
RS Peasy

e ARE WITMIN
W10ED THAT T

FRON THE

vE T™™E

IsNEL, TRUBTIE
it or

EN NOTICE PE QIVEM TO ThE RE1

DUGED BY THE AMOUNT
DF THE . 8ANE 4Of

T ANY PA
R

YRENTS

POING ANY PAYMINTS T8 TME COrwany 178 RETUIVER, ASElfpat.
TRUSTEX OR SUCCESSOR A8 BHaLL 1TUTE & FULL DI aup
1A LTy

RILEASE OF THE ALINSURR
COMMECTION THEREWITM,

AILR-DOW DOORIEMIONT

[R FROM AKY AND ML FURTHER L1AD

NOTULTHETANSINE ANTYTMING TO THE CONTAARY, THIS REINSURANEL IS

fICESS OVER PRINAKY AL
RETENTION.
UMDEALY IO AL INSURANCE AN
™is QIINM

ALl THEN I'T(P
LOSS MITHOUT 8A® OR INTEARUPYION

PAOMIRTY IMSURED UNDER
RETENTIONS.

1 AUALT YOUR ADVICKS.
THE OPPORTUNITY TO WOM:

SINCERELY.

MEURANCE
IF Ay OF Tt LIHITI

™is [+{-4)

CEATAIN SELF«INSURLD

LIABILITY OF THL PRIpafy OR

. 'lﬂmlw, OR NOT In PCRCE,
WO

THE SCLS - INSLRED

THANK YO mm FOR SIVING FIRCHAN‘S FUND

ON TriS aClOUNT FOm

Figune 7.

on YOU.

180-181)

(Record, pp.
General Services found Fireman’s joint and several

endorsement defective because there is no indication who

10



Fireman’s is agreeing to be bound with. Davis-Garvin argues
the identity of the participating companies is obvious from
the entire bid.

To summarize, General Services asserts that bid #2 is
nonresponsive because Fireman’s Fund has not verified the
extent of its participation, International’s Jjoint and
several endorsement is not signed and is missing a required
paragraph, and neither joint and several endorsement names
the companies who are agreeing to answer for the obligations
of the other. General Services also argues that it is not
possible to tell who the primary company is4 or what the
exact amount of the premium is.>

Bid #3

Bid #3 (Record, pp. 196-234) 1is structured essentially
the same as bid #2 except that the first $30 Million layer
is shared equally by International, Fireman’s Fund and The

Travelers Insurance Company.6

4. Amendment to Solicitation No. 1 states,"The
primary company will be responsible for the payment of all
reinsurance claims presented by the State of South
Carolina." (Record, p. 194)

5. Mr. John Trussell, Manager of the Prcoperty &
Casualty Department for +the 'Insurance . Reserve Fund,
‘calculated the various ways one could figure the premium bid
in bid #2. The main problem is whether the amount listed on
International’s Verification of Participation should be
added or subtracted from the amount 1listed on Bidding
Schedule #1.

6. Mr. Trussell also testified as to the confusion in
bid #3 whether The Travelers Insurance Company or The
Travelers Insurance Companies was the participating company.
The Panel considers this harmless error which does not, by
itself, render bid #3 nonresponsive.
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Bidding Schedule #1 for bid #3 and its attachment are
reproduced as follows:

L b
AEITIC JauE 8 L

o
=53
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As with bid #2, no signatures appear on the attachment
which would indicate that Fireman’s or Trayelers agrees to
the percentage listed for it. 1International verifies its
percentage in its Verification of Participation.

Regarding Fireman’s Verification of Participation and
joint and several endorsement, General Services finds the
same defects in bid #3 as in bid #2.

In addition 1in Bid #3, General Services questions
whether International has even submitted a joint and several
endorsement. Although International’s verification states,
"SEE ATTACHED JOINT AND SEVERAL ENDORSEMENT", <there 1is
nothing purporting to be a joint and several endorsement for
the next fifteen pages. At that point appears a document
identical to that reproduced as Figure 5 herein. There is
no reference to International nor is there any signature.

Finally, General Services attacks the Verification of
Participation and joint and several endorsement submitted on
behalf of Travelers. As with Fireman’s, there is no
information, including pricing, which indicates the extent
to which Travelers agrees to be bound. Davis-Garvin points
to the references back to Bidding Schedule #1 and the -
ainformation on Davis-Garvin letterheéa. ‘The Verification of

‘Participation is as follows:
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Figune 10,
(Record, p.233)

Travelers’ joint and saveral endorsemant is in the form
of a letter to Davis-Garvin from Robert J. Chaffin, Asst.
Secretary for Travelers, which states in its entiretv,"As
regards my quotation fcor the acccunt of The State of Scuth
Carolina Insurancs Reserve Fund and representative for the

ravelgrs'Indemnity Compaﬁies, may this lettér serve as our
agreeﬁent'to provide‘insurance coverages including a joint
and serveral [sic] endorsements [sic] as provided in Exhibit
IX of the insured’s bid specifications." (Record, pg. 234).

Attached is a joint and several endorsement identical

to that reproduced as Figure 5 herein. Notwithstanding Mr.
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Chaffin’s statement that Travelers will agree to be bound as
required by Exhibit IX to the bid specifications, the joint
and several endorsement provided is missing the required
third paragraph. It is also unsigned and does not identify
the companies, including Travelers, who agree to be bound.
To summarize, General Services finds bid #3
nonresponsive because neither Fireman’s nor Travelers
verifies the extent of its participation, Travelers’ and
International’s endorsements are unsigned and missing a
required paragraph, no endorsement identifies the companies
participating and no primary company can be identified.

CONCIUSIONS OF LAW

To be considered responsive, a bid must meet fully all
the conditions and regquirements set forth in the
solicitation documents and any amendments thereto.
Conversely, only those criteria set forth in the documents
may be used to evaluate |bids. S. C. Code Ann.
811-35-1520(7) (1976) .

Mr. Trussell testified that the requirements of the bid
in this case were in large part fashioned in response to
past problems experienced by the Insurance Reserve Fund in
soliciting inéuranceh.-Ac¢§fding to.Mf;fTrussell, the Fund

" had four'méin»areas of conéérn,‘cohsidefing the volume of
insurance involved in this case: Financial ability of the
insurers; Having one primary company to which all claims
could be made; Privity between the State and all levels of

insurers up to the total amount of insurance coverage; and
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Verification by each insurer of the fact and extent of
participation. This 1last requirement was designed to
prevent an agent from 1listing a company as providing
coverage when in fact no coverage exists.

The Panel finds that neither bid of Davis-Garvin meets
the requirements concerning privity and verification.

The Verification of Participation of Fireman’s in both
bids fails to indicate the extent of participation. The
reference back to Bidding Schedule #1 is for pricing only
and does not clarify the extent of participation. The
unsigned statement on Davis-Garvin stationery does shed

light on what was intended by Davis-Garvin; it does nothing

to bind Fireman’s to the State. The statement in Mr.
Dupre’s letter T"authorizing gquotations” for the bid
solicitation is of no comfort because there is no indication
what quotations were authorized. Likewise, the signature of
Hinton Davis on the bid cover sheet is not sufficient since
it is not apparent from the bid documents what authority, if
any, Mr. Davis has to bind Fireman’s Fund or any other
participating insurance company.

Davis—Garvin argues that there 1is no space on the
Verification of Participation form which‘would-ale¥t'it to
ihdicaté thé-exﬁént of Fireman’s_partiCipation; The Panel
finds this argument disingenuous given the perfectly
conforming Verification of ©Participation submitted by

Davis-Garvin on behalf of International.
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The Verification of Participation submitted on behalf
of Travelers in bid #3 suffers the same defects as
Fireman’s’.

The Panel also finds the joint and several endorsements
submitted by International in bid #2 and Travelers in bid #3
to be nonresponsive because they are missing the required

third paragraph. In In re Protest of Davis-Garvin (1988-7),

the Panel found the wording of the Jjoint and several
endorsement in the bid invitation to be mandatory.
Davis-Garvin sought to hold its competitor Brown to that
standard in the earlier case. Davis-Garvin must live with
that same standard in this case.

The Panel additionally finds bids 42 and #3
nonresponsive in that the joint and several endorsements of
Fireman’s and International in bid #2 and of Fireman’s and
Travelers in bid #3 fail to indicate who the participating
companies are. The purpose of the Jjoint and several
endorsement is to have co-participants guarantee that if one
or more of them becomes insolvent, the others will step in
and assume the obligations of the financially troubled
institution. It is no doubt important to the insurers to
knbw'whosewqbligations'they areﬁguaranteéing." It»isvequally
‘impgrtahtjtblthé Sfate,td know'this so it can be assured
that all participating companies have agreed to joint and
several liability. None of the Jjoint and several
endorsements mentioned above is sufficient to give the State

this assurance.
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Finally the Panel finds bid #3 nonresponsive because
there is no joint and several endorsement from
International. Although International’s Verification of
Participation states "“SEE ATTACHED JOINT AND SEVERAL
ENDORSEMENT", there is no endorsement for fifteen pages.
The endorsement found at that point does not mention
International (or any other company) and 1is unsigned by
anyone. The endorsement is simply a photocopy of the form
provided in the bid invitation. The State is not required
to guess that this 1is the endorsement referred to as
attached.

In his testimony, Mr. Trussell noted the importance of
having a firm, unambiguous contract in this case. The worst
case single 1loss anticipated under this contract is
$750,000,000, as might occur in the Charleston area in a
hurricane or earthquake. With a possible 1loss of that
magnitude, it is essential to the State that there be no
room in the contract for coverage to be denied or even
litigated. "None of the defects discussed above are
technical. They each go to the heart of what the State was
bargaining for in this case. The bids of Davis-Garvin in no
way approacﬁitﬁe-firm, unambiguous contract contemplatéd by

"the bid invitation. -
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The August 1, 1988 decision of the CPO is affirmed in
accordance with the above discussion.

IT IS SO ORDERED.

South Carolina Procurement
Rev1ew Pane?/ / 7

By: <\-X\"'7 I, \*VQLAOLVK/\
Hugh K. Leatherman, Sr.
Chairman

Sebt I, , 1988
Columbia, South Carolina
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