
STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

IN RE: 

ijEFORE THE SOUTH CAROLINA 
PROCUR.l£MENT REVIEW PANEL 

CASE NO. 1988-9 

PROTEST OF DAVIS-GARVIN AGENCY, INC. 

) 
) 
) 0 R D E R 

• 

______________________________________ ) 

This case came before the South Carolina P:!:'ocurement 

Review Panel ("Panel 11
) for hearing on August 31, 1988 1 on 

the protest by Davis-Gar.rin Agency 1 Inc., ("Davis-Gar..rin") 

of the August 1, 1988 Order of the Chief P:!:'ocurement Office:!:' 

("CPO II) • Present at the hearing before the Panel were the 

Division of General Services 1 represented by Helen Zeigler, 

Esq. 1 The Thomas c. Brown Agency ("Brown"), represented by 

Helen T. McFadden, Esq., and Robert E. Kneece, Jr., Esq., 

and the protestant Davis-Garvin, ra;:resanted by James B. 

Richardson, Esq .. 

FINDINGS OF FACT 

A. P~ocedural Historv 

This is the second case1 to arise from the solici tat.ion of 

bids to provide property reinsurance to t!le South carolina 

Insurance Reser.re Fund. Four bids were submit~ed in 

response to tbe solicitation - one by the Thomas c. Brown 

Agency and t!"lree by Davis-Garlin. Aftar the bid opening, 

· General Services issued a Notice of Intent to Award the 

contract to Brown as the lowest responsive and responsible 

bidder. Davis-Ga::vin protested and the Panel 

1. This case is a comoanion to case No. 1988-7 In Re: 
Protest of Davis-Garvin Age~cv, Inc. and reference is made 
to the June 24, 1988 Order of the Panel therein for 
additional background information. 
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found Brown's bid nonresponsive on the grounds that it 

lacked a cut through endorsement adequate to satisfy bid 

specifications. The Panel made no findings on the bids 

submitted by Davis-Garvin but instead remanded the matter 

back t~ General Ser1ices for further action. General 

S.:r1ices exarni.:1ed all t:1.r9e Davis-Garvin bids, declared each 

of them nonresponsive and cancelled the bid solici tatior:. 

The Budget and Control Board subsequently awarded t~e 

contract to Brown. 2 

Davis-Garlin protested General ser1icas' declaring its 

t~ree bids nonresponsive. The CPO held a hearing on July 

2l, 1983, and issued his orjer on August 1, 1988 .c -. • 
a.~.::~r:nl.ng 

t~e cecisicn of Serricss. T:,..:..s case is 

Davis-Garvin's appeal of t;:,.at order. At t~e hearing before 

t~e Panel, Davis-Gar~i.:1 ~ade arguments on bids #2 and ~3 but 

abandoned its appeal on bid ~:. 

B. Facts 

General Ser;ices argues that the tNo Davis-Gar-lin bids 

are deficient in a nur.~er of areas. 
. . . . 

I~s rna~~ c=n~2n~~~r: ~~ 

that the bids are .:1cr:res~cnsive because the companies 

par":icipating in t:,.e bids failed to verify t~e ·extant cf 

their participation and failed to indicate m~tual agreement 

to the required joint anc several endorsements. 

2. After it cancelled the bid solicitation, General 
Ser~ices, with the approval of the Budget & Control Board, 
negotiated a contract with Brown outside the confines of the 
Consolidated Procurement Code. The negotiations were 
conducted pursuant to a 1982 exemption granted by the Budget 
& Control Board under the authority given it in S.C. Code 
Ann. § 11-35-710(1976). 
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General Services points to the language of the joint 

and several endorsement required by the bid specifications, 

which contemplates that the companies agreeing joint and 

several liability be listed or somehow referenced in the 

endorseme~t(Record, p. 195) and to the bid specifications, 

whicl'l recui.::-e: 

All companies participating on a direct 
basis MUST be listed and the extent of 
their involvement MUST be indicated. 

Verification of participation ~ be 
provided by an officer of the company. 

The list of participating companies and 
their extent of involvement . and their 
verification must be submitted with the 
bid or the bid will be rejected. 

(~ec=rd, p. 170). 

Davis-Garrin contends that eac!"l of it.=; bids must :l::e 

considered as a whale package rathe:!:' tha::: as a se.::-ies cf 

sepa.::-ate agreeme~ts. When viewe~ this W2.'1 - ' Oavis-Ga.::--lin 

argues, the bids a:::-e in compliance with the sclicita~ion 

requirements. 

To facilitate the understandi::1g cf the pcsi~i=ns ~- ~~: 

pa:::-ties, the releva:-.~ pcr~icns c: eacl'"l bid a:::-e reproduced 

bel cr..;. ~he bids are c=nside:!:'ed separately and in order. 

BID #2 

Bid #2 (Recor::i, pp. 161-196) is a layered bid which 

shows International Insurance Company and Fireman's Fund 

Insurance Companies as unequal co-par~icipants on the first 

$30 Million of insurance and Fi:::-eman's Fund as the sole 
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insurer of the remaining $715 Million layer. Bid #2 is set 

Up as fol~l~O~W:..::=S:._:::._ ________ -:---------:-:='P':'"A-:"C:J':":":\':":O":"T:":%~::~'PA~:~z;.;;! __ r. ··" ... , ,.. ..,. ... ~ .............. ..... 11l 

s-'..A.:"~ OT 5C"v~ C.U:"'-~A. :;:;.::~:. *::!!: U•• .. n• lUll 

BID INVITATION •••• tt~onttt·• •••r•• 
IIIIUU uU 1111 tl: ........ , ...... , ... , .... ,,. 

lfll ••.•• , ... ,, • ,,.,., ••• 
···"'"' ,,., •• •• ,., ltlt.l114 
Cl\tatll. lt•r• C.ltl\.&1• ltrtl 

~ lt:.S 'lit:.:.. I& .azc...-n:. aT:. 

3:ea 1.~. ~~r '· uu 

... -....x;..- ....... 6. 

Oavi..s-0:.•:-rt.~ ~~ar:.c•,, t::: .. 

••· flt11 11r-•••• 

1:: NOLl .T""JU :~ lt. n~ a -Cii-.:111 

~79J-i:07l0o-J5/0J/S,-? 

I ~. tn ID •:= • I ........ ~ . I .. \;;;; ·,_ 

- 4·--.-- ••. -.-I 1 .. .:..; • .-.. -' , .. ....., ....,...&.IT ..... 
... ~i • .,7 ... .,.~ ' .. 

·.·- 1 ...... ~·qr s.c. . .,.- .. _!_'!: ... ..,., ........... , 

......... _: ·7' · I :;.;,r- " 
":1'1--,- "= ,~_11..'""'"' "-··· ... __ _ 

1.i...gul1..e. 1. 
(Record, p. 161) 

Davis-GarJin ccntends that. the signature of Hint::n G. 

Davis on the above cover sheet is a blanket authorization of 

all the information and quotations contained in Bid #2. 

According to the testimony cf Mr. carl Reh, Marketing 

Manager for Davis-Garvin, Mr. Davis, on behalf of 

Davis-Garvin, has t~e authority to bind both International 

Insurance Company and Fireman's Fund Insurance Companies 

pursuant to a standing agency agreement. Mr. Reh admi -c1:ed 

that Davis T .. 10uld not have the authority to bind Fireman's 

Fund for an amount as large as the bid in question absent 

specific permission. (Davis-Ga!:""'vin makes the same argument 

with regard to bid #3 and its cover sheet) . 

Brown and General Services contend that all Mr. Davis' 

signature signifies is Davis-Garvin's agreement to the 

collusion and fraud statement to the left of the signature. 
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The statement that the signer is authorized to sign for the 

bidder applies only to Davis-Garvin because the insurance 

companies are not considered "bidders" under the 

solicitation. 

The next relevant portion of Bid #2 is what 

Davis-Garvin has captioned Bidding Schedule #1. (There is 

no bidding schedule #2). 170 

For 

officer 

!liJ11ac Schedule 

•o•-,enollAl ear-rice to pro..tcle ~daouraoce on oll proporcy 1zr•uran~• 
(71re, lalaocl Marine, Doc• l~oc•••tac. ••d Juoioeoa Iac•r~pc1on) 
ozcludiac \oiler aocl aach1nery, taouecl •r c~ I,.arJnco too•rv• 7und, 
1acludlaa •ocilleerlll& aernc••· 

lein.u~aaco for property la•••• (iac!ucl1ac Juaiaoae Iacer~pc!aa) 
areac•r choa 1300,000 per ria~ per occarreaca, ll,OtO,OOO per lacacion 
per occ1.1rnoce, au 1.5, 000,0·00 per occurr•nco up co • ux.l. .. o of 
174.5,oao,aoo par oce1.1~~eace. 

The fallavtac reinouraac• raca te co \e f1zod lor the cera of cte 
conc~acc (60 oonch1). 

l'h• •t·d !!!!! \a fir• far 1 ~erlocl of tO cloy• !roa tho uca at eta •u 
~-~ft~ • 

l'h• Scac• rw••rv•• th• r!chc co ••lace lither lh• a,c1on of poytac the 
coc•l annual 'r•~u• or ~uar:•r!y 1na~a11••"~' whic~aver ia •••••~ to ~ 
.f.a ell• beac 1acereec of cho Scau. 

A •cue chrauch" aacloraeoonc JnST be 1ncl ... •d with •tde la which • o1ncl• 
n.,•ny b eullaittinc th• ~T";.ic1 7Urchada1 •ro-n.naurlnoe". A •ocop 
clov,.• aaaon••oc !f!!ST h bcl.ucled tor la1orocl Ud•• A •j,iac end 
••••rat• aaclo~•••ac WPST w lllcludecl far pr.-raca ltclo. it Ch• app~o­
priu eacloru•ac la Uc"" eubai:ud ehe •ia will k fajac:acl. 

All co-.ani•• parcicipac1nc oa 1 cl1rocc baaia ~ )I 11ated aad thai~ 
ozc enc oi 1nvolvaae"c .!!2!!, )e illdicacad. 

Tar1!1cac1aa of pan1c!pacion !!!!! ._ pnrl4ad by 111 of!1cer oi t."'a co., ... .,.. 
Tho 11ac of cbo port1c1pac1oc c~aaiea aacl their •~cent of iD•olva .. ac 
au tlldr 'ftri!icacian 'lUST • ... t.tcua with t!la '1114 or tae 'IIU will 1M 
r•joccacl. --

lailla~~anco Coapaay(1oa) 
(actacll acl•tt~oaal 1•1•• 11 ... clod) 

111, 121, Ill, OtO .0295 

7-1-11/7-1-11 a.1a .. raaca Preaiu. 1t pat• aaaaally 
7-1-U/7-1-19 ldu11naca Pnaiaa lf J&U 1a flll&r 

~·~early 1aacal1aaaca 

t.i..gu11..e 2. 
(Record, p. 170) 

$3,.2f3.020.00 

SJ,lfJ.0%0.00 

$ 110. 7~5 .00 

name of reinsurance company and signature 

of company on the above, Davis-Garvin has 
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ATTACHED." Attached is the following on Davis-Garvin 

letterhead: 171 

There 

attached 

Ir:2:-:-:.ac~:ntl 'tn.su:-~;s Cc=ar.v md 1!.=•~'! Tunsl ;~IU'!"2n~• =~=-=al.'\!s~ 
V1!l •h .. re L'U.~ l .. ,.. .... oa .. 1r~:ac.a :uu ot ;6 1:1 J .ad l3 l/ :l ::as~ac:::.·te~:'. 

Ja:.::.: an::i S•ve:-al !:d.ar.s•=•a.:.3 acd si;:•d 'l•t'!!'!:2c.!::r. ~! ?:::a:-:~.:.~:.ac:!.:':'l 
inc:luc!ed. 

Sea~ ~cwn ~,dor~•=-~c JDd s1;:a~ ~-~~!=~cicn ~t Par:!c~pac!:n 
inc:l:.c!ad. 

(Record, p. 171) 
'1-i..gultfl.. 3. 

are no signatures on this page. However, 

to it is the following "Verification of 

Participation." 
1-., 
I-

1••-"?•r•e-.al .. mu te , ... ..._IIIII• nl•••n·•n•• • •11 'rw'9'eft7 , •• ,..,..,. •• 
Ulr•. la.Jra•• ~~&art••· '-'• ""••n•c. •4 ._.~ ... ••• :. ..... n.,c.i•") 
•••l .. •lac -.....~,. ••4 ..... u.I"T, ta•••• )f ~ ... :u•r•••• ••••....., rwatr., 
lecl•4l•c "''ll••ri•c ••rric••· 

a.u•••,.••• t.r , ...... ny :.. ..... CJacl..th.c l111•l•••• tar•"""•" .. , 
lf••tar ca-• UGO,~O ,.,. n.a& ,.,. •nt"uece, 11,:00,~0 ,.r ~cac.La" 
,. ....... ,"."· -.. n.=oo,c= ,.,,. ... e~~rr•••• .. , a. • .. u.- •t 
''' 5,. aoa. ,._ ,. .. •nneu •• 

ft• teu ... c-. r.ta-f'aac. ,..,. b u '- tls•4 : ... ••• rerw ~ ca• 
-~~···· (10 _ ... j. 

fte ". !!!! - nn r ... a -,.rta4 ., to .... ,. fr•• , ..... u .I Ul• ,, .. ......... 
ft- Slate .......... ••• dCP'IC 11a Mla•c. eUt\er Ue .,u.a• at pa•t&l U• 
tecal ..-..& '"a&.•• er .-•nu·l? , .. c.a.lt ...... c. •A&&II•••r L.a •••••• Ia • 
&a , ..... , launac at Ule l&.au .. 

.& ••c ,.,.....,.. ee4•n•-•• !£!I'- tac!t~••" :"" "4• ta d~C!'I • !'"•~• 

..... ,.., 1a .. auuaa eN 111• ••• .,.rdl•alac r.-rata.-uau ~ a. un 

....... -. ....... , !!!I .. tad•"-" t•' :...., ... .- W4e. • 4 •:•••' ••• 

.. -rd• ...,,na-Rt •r: M ted•M4 far ,n·...,.ac• \tt._ Q Ul• ••ft•­
,n.ac .... ~ ..... ""' la ae• .. &thA -ii AI .tt .. 5I li!it:e4 • 

.&1:. c-.U•• ••IU.U,aU.a& .. 1 4ira&• 'Mda ~ ~ Uau4 ••• caur 
•as.••c .t U...,l..,. .. at _!!!! ,_ J.MicacH .. 

'fat'f.ftuua• a1 ,.ru.-:''.us .. !!!! la ,r•ortleo4 'T .. lltf1car .t Ul• ...... .,. 
n.. Uac el &a. ,.,csd,adac ..-..a.•• t.a tadr ••'"' at 1a•aln._,u, 
..,.. c••u ... rtu.aai- •tt • ••ncN .,u, tlaa t~~.• • ••• ~• •'l11 • 
~- SlD:OOO.::m. ;;::;--.. ..., u.,.... 
... lJIM~naca C..A~~?Clea) Dl'l'lJaAn'OLtl .,. ... IIC! ,......_,,. 

c.~ .. ~ _..,u_J ~··• Lt.--~.1 Ul 1art1cl,.n.., 

Sl .,.., ... eol Olfhor eol (1 1 1] Cl .. 
.. , ........ ~r(lee) ''..-.=.rV" · j} .. "-~..,_,; 
(a&c,... .Utu .... l ,.c•• ~· ....... J • i 

b'p-n elf .. 2-~• Z lai&a•u•• tAce/UOD 

..... .. -... ,"at L....~t 

111,111,111, "0 J1 .,., ""'' .. , 

7-&-U/7-t-at la.ta-.n••• ""•"•• lf ,.u ••-•117 
7-l-11/7-&-ll a.ua.al'a•ca PT••r.."• Sf ,.,. t• f.,., 

4'1•nu1J taauU .. aca .DOUU 

--u:::: ..r-..:.cu::c ;oaT .wn1 uvn.u. =cu= 

r i..gu.'l.e 4-. 
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This document clearly indicates that International 

Insurance Company, by James A. Dixon, its vice-president, 

has bound itself to 2/3 participation in the $3 0, 000, 000 

primary layer. General Services agrees that the above 

verification meets the bid specifications as to the 

requirement of verifying extent of participation. 

The verification also indicates "SEE ATTACHED JOINT AND 

SEVERAL ENDORSEMENT. " Attached as the next page is the 

following: 

This 

173 

t: ia a1~1ed t~Ae 1~ :~· eY•~= :~a e~=?~ny ~S~U!~t ;h!l ;al!c7 lh~~~ ~·C~Ce 
i~solv•~: or !!~•~&!~:~y ~nAbl• :~ •••= ~ts ~bl!;aciana vit~ :aspec~ :~ =~• 
.,r~~e:-:y !.nsur~cc:a IS rei:.sur•cl t.,UU~I::' :!:!1 ,al!.C7 1 U.a Ua.ecl ;Jar~!:!jlaC!::I 
roi:::~ur!:sc C.:~a;..an!o:~ ahall ... ,.,.. (pro rat.a ac:ard!:sc :o tJloir allarosl :!:o 
l!~tsi!.!:y of Jt,u:~ ~:::.acy II :wf.:.st.u••d 2nll•r tbil ,.1!:7, &afl ah~l! ;ay 1ft:-' 

1=~~r~e~ laascs d!:w::!y :~ =~• i~au~td ~n :h• ~a•i• 't :~• ~!aal!!:y ~{ 
N.:~ C.::11.ac.y vi:~=uc tl!:.!.!".:.L:!=r: ~cau&• ,{ ~:s !::;solv•:t=1 er !!.:~r..::.:..a!. !:":.~o­
~~.:!:j :: ae-c~ tt: .=::!:sc~::-:s. 'r:.,t=.:o:! :!':.• ~~~u~•c! a:o:..at: tXc-:·..:.:.2 ar.~ !e­
l!·t•r •c:-ae:e:s:.s, aa3i'!...,:~r:ts 3'C" tvi=!e:tc:• .,t au.:ra1ac!:::~n a•c!~:.~c:~:7 :.~ :!"'.• 
above :..a:ad C.:-=?~c.!cs :wa;ac:!:.i acy i•r-=•~:. Ql" •••u.arc!:n. o! l!.ae~~:!:y uCe 
by :!:e:. 

3y ..,1::::.:• ol an .,:.c:•!"'.": x:-..~ •• n. :.~· :.!.ac.•cf. ,.r:!.:!-;at!.:'l'l :-•i!':IU.:':!.~c C.;::.;:a­
a!.as,. t: 1a ;tr'~Y!!ia~ :~.a": ~! 1ft:' ah.a.:.:. ")e~:'M' !::Lsalw•o~ Ol" !!:ant:!.al~T ·.&n.&­
tllla :o see c. it..s 11ltl! ,.c.!::n,. wt:.:: :aap•c:. t~ =~• ;~r=a,er:.7 t••u.r.an~• •• r-a!:-:.­
•urad ..,nd.er t..~!• ?•1!;~. t.:• :w:::.ai:-.i:.t :~S?•nie• 1hal! &ai'ID• :~a l!.aO:!.!.!:: 
ot auc..'\ '!~c;~any &a :ai:auracl. ·.uulat' :~!.a ;•l!.:.7 nul ah.al:. 1•1 IDT ·J.c.;ai; !::­
c~:"":'•d. l~•••• j!.:-ac:.!y ::::~ :.~• l:aur•C,. '"•vt4ac& :~• 1:su:rwtl tft.al:. tsac:-.:-:• 
and .f•l!v~•u· ar.••••n:1, aaai.;:se:::tc.s .1r eort,~a~c• at I'J~t":I'I••:.::Ja. a.ac!J{.ac:.=:"'7' 
co a\lt:~ nsai!11~~ :~=iJ.ac.!a.a :a11fec:.:.:& &CT ;•rsc"-c •~ uau•ln:~~n '3( !.1.ac1:.-
1:7 uci• lly tll•"-

1.i..gur..e 5. 
(Record, p. 173) 

appears cc the Panel to be a photocopy of a 

portion of Exhibit IX to the bid solicitation. Missing from 

this endorsement, however, is the third paragraph required 

by the specifications. That paragraph concerns the 

relationship of the insurance companies to each other in the 
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event payment is made under the joint and several liability 

3 agreement. 

General Services contends that International's joint 

and several endorsement is deficient because it is missing 

the third paragraph and because there is no indication with 

whom International is agreeing to be jointly and severally 

bound. The endorsement itself refers to 11 l:.sted 

participating Companies" and "above named Companies" but no 

companies, including International, are listed. The 

endorsement is also unsigned. 

Davis-Gar/in argues that the missing paragraph affects 

only the other insurers and not the State and, therefore, 

its absence is waivable. Davis-Gar/in furt~er contends that 

it is clear from the entire bid #2 who the participating 

companies are. 

Like International, Fireman's Fund also submitted a 

11 Verification of Participation" signed by an officer of the 

company. General Services contends that, unlike 

International, however, Fireman's Fund did net verif-_r tje 

extent of its participation. F.:..:-eman's verification is as 

follows: 

3. The missing paragraph provides, 11 Any loss payment 
made by or on behalf of the above named Companies, or any of 
them, under this endorsement shall pro tanto relieve them of 
liability to the insurer and shall constitute a performance 
of the reinsurance obligation to the insurer ... 

8 



17:J 
IUUat 1&1114•_. • 

... ..,•n•Ml a•.-.i.•• c• ,,...._._ r·Uu•u••• -. ell '"'•"'' ••~u•r••••" 
CFJ.N, tal..a• ._. .. , ... ,. ... JrMauuc .... l•d~n lac••"N•U••t · 
aaa L••sa1 M&l.lt' aM __ ._, .. ..,., l•-•4. "r 1.1U l••r•••• baa,... tv.U, 

& ... l••Lal ••1& .. •11.&1 ••""""&M• 

l.dM~&Uaaa fN '",..rcr beMa Clacl•4hC l"dlla• .. latert"W•rt-) 
, ........ U••• IJOa.Oie ,. .. •s.• ,., ••u•n•••· II, ~t,;JOI ,., la•u"• 
,., Nftl'ftll&ee ... 11,000,101 ,. .... ftl'fUIIII ., ta I --'" ... llf 

n•s.:oe,IH ,., Mhna .... 

~ tau-1a1 n&aMnua rau Ia u '- Uu• fH ~,.,_ Ul'a at I.M 
... ., • .a (10 ...... ,. 

""• 'U !£Jlllt rtr• hf' 1 pert. ... al tO 411JII tri. &M 4all at t!llla \U 
.... 1 ... 

~· ac ... "••r-• U• rtahl •• Mhu. eUIWr ,.,_ .,,,.,. •f ••"i"l ella 
111c.al. aawa: ,uu11• ar ~ .... rur1J t.ut•U-"'• wtU.cN .. ar b 4•• .. • •• ._ 
Ia ta. Wit LaUraal at , .. "ata .. 

All ca., .. ua partlalpalf.'l'll- 1 •t.ucc 'lllt.ua!!,!! lol U•t•• '"" lfla~r 
••,••• a( La.,..L••-•• !!!! M la•l-r.•"· 

tariUcaLila al J1•t1.!11::LJ1Ciaa !!!! 'lloe ,.,. •• ,,,. lT •• atU&ar ~ ll'a ..... ,. 
nt• aa& el ~·• ,.n:&t.,•n•c c•.,••'•• .... ,..,.,., ••&all'll •t l•-•••-•c 
••• IJieir -u!1car.1•• E!I. W ••.un•4 •ltR tlt-1 u• •r U•• lllC •111 ._ 
I'IJICt.l ... 

.. ,., .. ,.. .. , e.. .... ,Cln) n~·~ "~~ :l!'S';."'t:J!C: ::~A."'U:S 
(.au .• aa ........... 1 ,., .. t.i --•J 

11 ::~-::n:::'c!!:::.,~ .. ) U __ / 1 Q ~ .:1.fft;:: / ~~~ r,..,.;. 
(•n•• ••uu ... l ••1u d .,.,.,.,l f'~ ~ ~e.........,_:,. 

a.,--.n •U .. 1-u-••. 1 la4•••"••u lAte/lito '--el Pn• I 

•u. ::•.111 qn 

7•1•11/f-1•11 ................ h••••• lf , ... lfl-1117 
7-t•W7•l"-lt 1.-tft.nn••• h••••• It ,,u U ,.,..., 

"'" ... u,.J.r •••ull .. ••• 

• su ~-=.a.ac .:our: AR nvD.A:. DQQa,n:x!~i• ..uD s-:u :C'oi'N D::u~.cr. 

•-!t! S~'CfC SC:U::U Pl fCI lllC::JC 

10 

'f.i...gu/l..e 6. 

(Record, p. 179) 

General Services points to tl'le absence c f any information 

(including pricing) which indicates the extent to which 

Fireman's Fund agrees to be bound. 

Davis-Garvin again argues that the bid must be taken as 

a whole: Fireman's Fund's verification references Bidding 

Schedule # 1' which references the information or. 

Davis-Garvin let~erhead. Dav:..s-Garr:..n c::ntends that 

following the t:::-ail of "see at~acheds" yields the conclusion 

that Fireman's ~und has bound its•lf to provide 1/3 of the 

$30 Million first layer of insurance and the entire $715 

Million second layer. 

Finally in bid #2 is Fireman's joint and several 

endorsement in the form of a letter from Ge!:"ald A. Dupre, 

Excess and Special Risk Property Manager. 
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General 

endorsement 

150 

................. 
---~ .......... 

ATTN1 HINTON DltYSI 
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Services found Fireman's joint and several 

defective because there is no indication who 
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Fireman's is agreeing to be bound with. Davis-Garvin argues 

the identity of the participating companies is obvious from 

the entire bid. 

To summarize, General Services asserts that bid #2 is 

nonresponsive because Fireman's Fund has not verified the 

extent of its participation, International's joint and 

several endorsement is not signed and is missing a required 

paragraph, and neither joint and several endorsement names 

the companies who are agreeing to answer for the obligations 

of the other. General Services also argues that it is not 

possible to tell who the primary company is4 or what the 

exact amount of the premium is. 5 

Bid #3 

Bid #3 (Record, pp. 196-234) is structured essentially 

the same as bid #2 except that the first $30 Million layer 

is shared equally by International, Fireman's Fund and The 

6 Travelers Insurance Company. 

4. Amendment to Solicitation No. 1 states, "The 
primary company will be responsible for the payment of all 
reinsurance claims presented by the State of South 
Carolina." (Record, p. 194) 

5. Mr. John Trussell, Manager of the Property & 
Casualty Department for the · Insurance . Reserve Fund, 
·calculated the various ways one could figure the premium bid 
in bid #2~ The main problem is wh~ther the amount listed on 
.International's Verification of Participation should be 
added or subtracted from the amount listed on Bidding 
Schedule #1. 

6. Mr. Trussell also testified as to the confusion in 
bid # 3 whether The Travelers Insurance Company or The 
Travelers Insurance Companies was the participating company. 
The Panel considers this harmless error which does not, by 
itself, render bid #3 nonresponsive. 
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As with bid #2, no signatures appear on the attachment 

which would indicate that Fireman's or Travelers agrees to 

the percentage listed for it. International verifies its 

percentage in its Verification of Participation. 

Regarding Fireman's Verification of Participation and 

joint and several endorsement, General Services finds the 

same defects in bid #3 as in bid #2. 

In addition in Bid #3, General Services questions 

whether International has even submitted a joint and several 

endorsement. Although International's verification states, 

11 SEE ATTACHED JOINT AND SEVERAL ENDORSEMENT", there is 

nothing purporting to be a joint and several endorsement for 

the next fifteen pages. At that point appears a document 

identical to that reproduced as Figure 5 herein. There is 

no reference to International nor is there any signature. 

Finally, General Services attacks the Verification of 

Participation and joint and several endorsement submitted on 

behalf of Travelers. As with Fireman's, there is no 

information, including pricing, which indicates the extent 

to which Travelers agrees to be bound. Davis-Garvin points 

to the references back to Bidding Schedule #1 and the 

.informa·tion on Davis-Garvin letterhead. The Verification of 

Participation is ·as follows: 
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Travelers' joint and several endorsement is in t~e form 

of a letter to Davis-Garvin from Robert J. Chaffin, Asst. 

Secretary for Travelers, which states 1n its entirety, 11 As 

regards my quotation fer t~e acc~unt of The Sta~e of Scu~h 

carolina Insurance Reser1e Fund and representative for the 

Travelers Indemnity Companies, may this letter ser1e as our 

agreement to provide insurance coverages including a joint 

and serveral [sic] endorsements (sic] as pro~ided in Exhibit 

IX of the insured's bid specifications. 11 (Record, pg. 234). 

Attached is a joint and several endorsement identical 

to that reproduced as Figure 5 herein. Not~ithstanding Mr. 
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Chaffin's statement that Travelers will agree to be bound as 

required by Exhibit IX to the bid specifications, the joint 

and several endorsement provided is missing the required 

third paragraph. It is also unsigned and does not identify 

the companies, including Travelers, who agree to be bound. 

To summarize, General Services finds bid #3 

nonresponsive because neither Fireman's nor Travelers 

verifies the extent of its participation, Travelers' and 

International's endorsements are unsigned and missing a 

required paragraph, no endorsement identifies the companies 

participating and no primary company can be identified. 

CONCLUSIONS OF LAW 

To be considered responsive, a bid must meet fully all 

the conditions and set forth 

solicitation documents 

requirements 

and any amendments 

in the 

thereto. 

Conversely, only those criteria set forth in the documents 

may be used to evaluate bids. S. c. Code Ann. 

~11- 3 5 -15 2 0 ( 7 ) ( 19 7 6 ) . 

Mr. Trussell testified that the requirements of the bid 

in this case were in large part fashioned in response to 

past problems experienced by the Insurance Reserve Fund in 

·so 1 ic iting insurance.. . According to . Mr. · Trussell, the Fund 

had four main areas of concern, considering the volume of 

insurance involved in this case: Financial ability of the 

insurers; Having one primary company to which all claims 

could be made; Privity between the State and all levels of 

insurers up to the total amount of insurance coverage; and 
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Verification by each insurer of the fact 

participation. This last requirement was 

prevent an agent from listing a company 

coverage when in fact no coverage exists. 

and extent of 

designed to 

as providing 

The Panel finds that neither bid of Davis-Garvin meets 

the requirements concerning privity and verification. 

The Verification of Participation of Fireman's in both 

bids fails to indicate the extent of participation. The 

reference back to Bidding Schedule #1 is for pricing only 

and does not clarify the extent of participation. The 

unsigned statement on Davis-Garvin stationery does shed 

light on what was intended by Davis-Garvin; it does nothing 

to bind Fireman's to the State. The statement in Mr. 

Dupre's letter "authorizing quotations" for the bid 

solicitation is of no comfort because there is no indication 

what quotations were authorized. Likewise, the signature of 

Hinton Davis on the bid cover sheet is not sufficient since 

it is not apparent from the bid documents what authority, if 

any, Mr. Davis has to bind Fireman's Fund or any other 

participating insurance company. 

Davis-Garvin argues that there is no space on the 

Verification of Participation form which would alert it to 

indicate the extent of Fi:;-eman' s . participation. The Panel 

finds this argument disingenuous given the perfectly 

conforming Verification of Participation submitted by 

Davis-Garvin on behalf of International. 
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The Verification of Participation submitted on behalf 

of Travelers in bid #3 suffers the same defects as 

Fireman's'. 

The Panel also finds the joint and several endorsements 

submitted by International in bid #2 and Travelers in bid #3 

to be nonresponsive because they are missing the required 

third paragraph. In In re Protest of Davis-Garvin (1988-7), 

the Panel found the wording of the joint and several 

endorsement in the bid invitation to be mandatory. 

Davis-Garvin sought to hold its competitor Brown to that 

standard in the earlier case. Davis-Garvin must live with 

that same standard in this case. 

The Panel additionally finds bids #2 and #3 

nonresponsive in that the joint and several endorsements of 

Fireman's and International in bid #2 and of Fireman's and 

Travelers in bid #3 fail to indicate who the participating 

companies are. The purpose of the joint and several 

endorsement is to have co-participants guarantee that if one 

or more of them becomes insolvent, the others will step in 

and assume the obligations of the financially troubled 

institution. It is no doubt important to the insurers to 

know whose_obligations they are.guaranteeing. It is equally 

important to the State to know ·this so it can be assured 

that all participating companies have agreed to joint and 

several liability. None of the joint and several 

endorsements mentioned above is sufficient to give the State 

this assurance. 
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Finally the Panel finds bid #3 nonresponsive because 

there is no joint and several endorsement from 

International. Although International's Verification of 

Participation states "SEE ATTACHED JOINT AND SEVERAL 

ENDORSEMENT", there is 

The endorsement found 

International (or any 

no endorsement for fifteen pages. 

at that point does not mention 

other company) and is unsigned by 

anyone. The endorsement is simply a photocopy of the form 

provided in the bid invitation. The State is not required 

to guess that this is the endorsement referred to as 

attached. 

In his testimony, Mr. Trussell noted the importance of 

having a firm, unambiguous contract in this case. The worst 

case single loss anticipated under this contract is 

$7 50, 000, 000, as might occur in the Charleston area in a 

hurricane or earthquake. With a possible loss of that 

magnitude, it is essential to the State that there be no 

room in the contract for coverage to be denied or even 

litigated. None of the defects discussed above are 

technical. They each go to the heart of what the State was 

bargaining for in this case. The bids of Davis-Garvin in no 

way approach the ·firm, unambiguous contract contemplated by 

· the bid invitation. ·. 
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The August 1, 1988 decision of the CPO is affirmed in 

accordance with the above discussion. 

IT IS SO ORDERED. 

s· e_/>-1- 1 '-~ , 19 8 8 
Columbia, South Carolina 
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Hugh K. Leatherman, Sr. 
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