STATE OF SOUTH CAROLINA
)      BEFORE THE CHIEF PROCUREMENT OFFICER

COUNTY OF RICHLAND
)


)                                  DECISION

In the Matter of Protest of:
)

)                           CASE NO. 2005-107

Nalco Company 
)


)

Materials Management Office
)                             POSTING DATE:

BVB No. 04-S6502
)

Water Treatment Services for 
)


OCTOBER 25, 2004
The Citadel
)

This matter is before the Chief Procurement Officer (CPO) pursuant to a letter of protest from Nalco Company (Nalco).  With this best value bid (BVB), the Materials Management Office (MMO) attempts to procure water treatment services for The Citadel.  MMO issued an intent to award to Garrett Callahan (GC), which Nalco protested alleging: 1) GC “failed to meet the bid specifications in numerous areas”, 2) GC misrepresented its qualifications in their proposal, and 3) the State’s “grading of the bids was inaccurate.”  


After attempts to resolve the matter proved unsuccessful, the CPO conducted a hearing on October 15, 2004.  Participating before the CPO were Nalco, represented by Michael Giuffreda, District Sales Representative, and Greg Fuhr, District Manager; GC, represented by Donald West, Vice President and Area Manager, Robert Renshaw, District Manager, and Jeff Cliett, Territory Manager; and MMO, represented by John Stevens, State Procurement Officer, and Georgia Gillens, Procurement Manager.  The Citadel attended but did not actively participate.  

NATURE OF PROTEST

The letter of protest is attached and incorporated herein by reference.  

FINDINGS OF FACT

The following dates are relevant to the protest:

1.  On May 3, 2004, MMO issued the Best Value Bid.

2.  On May 17, 2004, a pre-bid conference was held at The Citadel.

3.  On May 20, 2004, MMO issued Amendment No. 1 primarily to provide answers to the questions 
raised during the pre-bid conference.

4.  On May 24, 2004, MMO issued amendment No. 2 correcting some of the answers provided.

5.  On June 1, 2004, MMO opened the bids.  The following bid prices were received:

Bidder




Bid Amount
Water Systems


$40,615.80

Garrett Callahan


  46,155.24

Metro Group



  49,275.00

Nalco Chemical


  57,751.80

Water Conditioning


  58,800.00

The bid of Water Systems was rejected as nonresponsive.

After calculating the affect of the South Carolina in-state preferences, the adjusted bid amounts were: 

Bidder




Adjusted Bid Amount
Garrett Callahan


$49,386.15

Metro Group



  52,724.25

Nalco Chemical


  57,751.89

Water Conditioning


  58,800.00

6. On July 30, 2004, after evaluation of the bids by a committee, MMO posted an intent to award to GC.  The composite scores were:

Bidder




Total Score
Garrett Callahan


266.00

Nalco




265.93

Metro Group



230.60

Water Conditioning


218.20

7. On August 16, 2004, the CPO received Nalco’s protest.  


CONCLUSIONS OF LAW

_Protest Issues Regarding Responsiveness, Responsibility, and Misrepresentations

Regarding responsiveness, the Consolidated Procurement Code reads, “[a]ward must be made to the responsive and responsible bidder whose bid is determined, in writing, to be most advantageous to the State, taking into consideration all evaluation factors set forth in the best value bid.” (SC Code section 11-35-1528(8).)  Nalco alleged that GC was not a responsive bidder.  The term responsive bidder is defined as “a person who has submitted a bid or offer which conforms in all material aspects to the invitation for bids or request for proposals.”  The regulations read further, “Any bid which fails to conform to the essential requirements of the invitation for bids shall be rejected.”  As these rules reflect, responsiveness is determined from the face of the bid document.  Protest of Two State Construction Co., Case No. 1996-2 ("The Panel agrees with Two State that a bid must be found responsive on its face . . ..").  In contrast, an allegation that a bidder lacks the ability to perform as promised or lacks the required experience or training is an attack on the bidder's responsibility.  Section 11-35-1810 (characterizing a bidder's ability to perform as a matter of responsibility).  An allegation that the bidder has lied in its bid is an allegation of misrepresentation. Protest of PS Energy, Case No. 2002-9.  However the issues are characterized, Nalco argued that GC’s bid should have been rejected and not considered for the award.  


Regarding qualifications, the IFB required that bidders demonstrate water treatment experience of 5 years, be regionally established, and have been engaged in water treatment research and product development.  Service representatives were required to reside within a 50 mile radius of The Citadel, possess a Bachelor of Science in Chemistry, Chemical Engineering, or a related engineering discipline with the primary representative having at least 10 years experience and the alternate representative having at least 5 years experience.  (Ex. 3, p. 11, Section 2.1 Company Experience and 2.2 Service Representatives.)  The IFB added an additional responsibility requirement in the qualifications of each bidder’s references. The IFB reads, in part:

The company shall submit a list of five (5) present customers, serviced for a least one year . . . At least two (2) of these references for each representative must have boilers operating at or above 125 psig, cooling towers operating in excess of 2,000 tons, and chilled water system greater than 1,000 tons.  (Ex. 3, p. 12, 2.3 References.)


In effect, the requirement of the references added additional responsibility requirements to each bidder's qualifications by specifying the duration of service to the previous clients as well as the size and capacity of their water systems in operation.  Normally, when references are being scored subjectively, one would not expect so many requirements of the references. 

Nalco made arguments and submitted exhibits that GC only submitted 4 references, not 5.  A review of GC’s bid reveals that it submitted as references 1) Ralph Johnson VA Medical Center, Charleston, 2) Dorn VA Medical Center, Columbia, 3) PCA, Newberry, 4) Asten-Johnson, Walterboro, 5) and Korn, Sumter.  


Nalco alleged that all of the references were for Mr. Cliett, that none were for Mr. West, the primary GC representative, that one of the references, Dorn VA Hospital, had not been GC’s client for one year, that one reference, Ralph Johnson VA Medical Center, did not operate its boiler above 130 psi, that another reference, Packaging Corporation of America, did not operate cooling towers or chilled water, and that Asten Johnson did not have boilers, cooling towers or chilled water at all.

Regarding the allegation that the references provided by GC were Mr. Cliett’s, that none were Mr. West’s, the IFB required, “[a]t least two (2) of these references for each representative must have boilers operating at or above 125 psig, cooling towers operating in excess of 2,000 tons, and chilled water system greater than 1,000 tons.” (Ex. 3, p. 12, 2.3 References.) (Emphasis added.)  While the IFB refers to "references for each representative", the form appearing in the IFB for submission of references provided no space with which a vendor might associate a particular reference with a particular representative. The disconnect between these two parts of the IFB suggest that the agency's focus was on references for the bidder, not references for the bidder's employees.  Nevertheless, Mr. Cliett testified that he served Dorn VA Medical Center, Ralph Johnson VA Medical Center, Asten Johnson, and Korn.  Mr. West testified that he was “not a primary service agent of these account”, but he stated that he serves on service teams associated with all of them, which qualified him under the requirement.  


Regarding the duration the references had been served, the IFB reads, “[t]he company shall submit a list of five (5) customers, serviced for at least one year.”  (Ex. 3, p. 12, 2.3 References.) (Emphasis added.)  Nalco alleged that the Dorn VA Medical Center had not been a GC client for one year. GC responded that it had not serviced the cooling towers of the Dorn VA Medical Center for one year at the time the bid was submitted, but that it had serviced Dorn’s boiler since October 2002, almost two years before this bid was opened. 

Regarding the capacity of the references, the IFB required, “At least two (2) of these references for each representative must have boilers operating at or above 125 psig, cooling towers operating in excess of 2,000 tons, and chilled water system greater than 1,000 tons.”  (Emphasis added.) According to GC’s bid, 1) Ralph Johnson VA Medical Center, 2) Dorn VA Medical Center, 3) PCA, and 4) Korn operate boilers at or above 130 psig.  Also according to GC’s bid, 1) Ralph Johnson VA Medical Center, 2) Dorn VA Medical Center, and 3) Asten-Martin operate cooling towers in excess of 2,000 tons.  Finally, according to GC’s bid, 1) Ralph Johnson VA Medical Center, 2) Dorn VA Medical Center, and 3) Asten-Johnson operate chilled water systems at or above 1,000.  As only two of the references must meet these requirements, GC’s references qualify under this criterion. 

In an attempt to discredit one of the references, Nalco submitted two exhibits, a picture of a boiler operating pressure meter, taken by Nalco of the Ralph Johnson VA Medical Center’s boiler (Ex. 15) and a daily operating log of that same boiler from the day October 5, 2004.  The boiler pressure meter appears to indicate that the boiler was operating at between 75 and 100 psig at the moment the picture was taken. The log indicates that the boiler was operated at 80 – 100 psig, not at least 130 psig, on October 5, 2004. Nalco presented this evidence to further its argument that CG made material misrepresentations in its bid. While these exhibits are revealing, they only provide information for specific points in time.  They do not demonstrate the boilers operations at any other times.  Therefore, they are not conclusive.  

It is determined that the references provided by GC meet the requirements of the IFB and that Nalco failed to prove that GC made any material misrepresentations regarding its references.


Regarding the qualifications of the service representatives assigned to the job, the IFB required that the primary service representative possess a degree of “Bachelor of Science in Chemistry, Chemical Engineering or Related Engineering Discipline” and have 10 years experience and that the alternate service representative have 5 years experience. (Ex. 3, p. 11, 2.2 Service Representatives.)  Amendment no. 1, however, removed the strict educational requirement for the service representatives.  In answering a question, the amendment provides:

As long as the company has a person on staff who has the qualifications specified, (bachelors of science in chemistry or chemical engineering), it will be considered valid.  The actual service rep for our campus must comply with the requirements of time in the water treatment field as stated in the bid. (Ex. 4, p. 2, first question and answer.)

Donald West of GC testified that he would be the primary service representative.  He testified that he lives in the Charleston area, within 50 miles of The Citadel, and has 36 years experience in water treatment services, far more than the requirement of 10 years.  Jeff Cliett testified that he is Mr. West’s alternate service representative.  He stated that he has 6.5 years experience in water treatment, more than the 5 years required. 

Nalco officials alleged that Mr. Cliett, not Mr. West, would be the actual primary service representative.  They argued that Mr. West’s duties as GC’s Vice President and Southeast Area Manager were too demanding to allow him to serve as the primary service representative, leaving the primary duty to Mr. Cliett, who is not qualified under the IFB’s requirements for the primary service representative. However, Mr. West countered that he indeed would serve The Citadel as the primary service representative.  His degree, years of experience, and his proximity to The Citadel qualify him as the primary service representative.  


Nalco alleged that GC’s chemical delivery method is not responsive to the IFB as it will utilize drum deliveries in some locations, which is not allowed by the IFB. Regarding this requirement, the IFB reads:

Chemicals must be delivered in returnable containers with transfer hoses no longer than ten feet and in quantities ranging from 15 to 200 gallons. No drum deliveries will be accepted without agreement from The Citadel.  Company trained personnel must deliver the chemical to the base units, and be responsible for the proper cleanup of any spills during the delivery.  (Ex. 3, p. 15, 2.19 Chemical Deliveries.)  (Emphasis added.) 

On its face, GC did not take exception to this requirement in its bid.  Accordingly, GC's bid is responsive. In effect, Nalco argues that GC has lied about its intentions.  GC acknowledged that it intents to ask The Citadel for permission to utilize drums in some locations as allowed by the IFB.  However, GC argued that it could deliver all chemicals in totes of 15 – 200 gallons each with transfer hoses no longer than 10 feet.  In at least two locations where space is limited, GC officials stated that they intend to use 55 gallon plastic containers, which will be handled by GC employees and will be removed from the premises when empty.  GC officials stated that they expected no Citadel personnel handling of chemicals.  John Walker, Citadel Procurement Director, testified that the prohibition regarding the use of drums was actually intended to prohibit the contractor from storing drums of chemicals in the Citadel’s warehouse requiring Citadel personnel to handle the chemicals. Mr. Walker stated that GC’s chemical delivery system “meets our requirements.”  While this specification is not very clear, the CPO finds no basis to question that opinion or to conclude that GC made a material or bad faith misrepresentation to the State.  Nalco alleged that GC made misrepresentations in its bid regarding its intended primary service representative, its references, the operating capacity of the boiler at Ralph Johnson VA Medical Center, and its delivery systems. Regarding the primary service representative, testimony affirmed that Don West plans to act as the primary service representative.  Regarding the references, GC clearly indicated the boiler, cooling tower and chilled water operating capacities of its references in its bid.  Those references meet the requirements of the IFB.  Whether the boiler of Ralph Johnson VA Medical Center operates at 130 psig was not disputed conclusively.  


Regarding misrepresentations by bidders, the Procurement Review Panel has ruled that a protestant must not merely prove a misrepresentation, but also prove that the misrepresentation was made in bad faith or had a material influence on the award, e.g., influenced the evaluators’ scores.  Protest of PS Energy, Case No. 2002-9.  Nalco has not met that standard evaluation.

Nalco alleged that the evaluation was flawed.  They wrote: 

Jack Voges, the Boiler Supervisor for The Citadel, awards Garrett Callahan 1 out of 5 points possible.  Pete Conroy, the Utilities Division Chief also gives Garrett Callahan 1 point out of 5 possible.  Bob Williamson, Safety Supervisor awards Garrett Callahan 5 out of 5 points.  Bob Williamson also gives Nalco 5 of 5 points for references.  Pete Conroy and Jack Voges awarded Nalco 5 points and 4 points respectively. 2 f the 3 evaluators agreed that Garrett Callahan had poor references.    

Nalco also challenged the scoring of GC’s engineering improvements/return on investment, arguing that GC “has provided no engineering improvements whatsoever” and, in some cases, their recommendations are unequivocally wrong.  


Regarding the scores for references, the evaluation allowed five points for references.  The scores were as follows:

Evaluator



Nalco


GC
Vogues



  4


  1

Conroy




  5


  1

Williamson



  5


  5

In their protest, Nalco wrote, “Looking back at Mr. Bob Williamson’s grades – He awarded 5 out of 5 points to every contractor in the references section of the bid.  Indicating that he chose not to investigate anyone references rather giving full credit to everyone.”  


Two of the three evaluators attended the hearing.  Regarding references, Bob Williamson testified that the committee assigned references to individual evaluators, and then all evaluators used their reports in determining their scores for references.  He stated that he did not attempt to contact GC’s references because he was not assigned that duty.  He explained his scoring method as assigning all bidders a perfect score of 5 points, then deducting points for negative responses.  He scored both Nalco and GC perfect scores of five points. 

Mr. Voges stated that he did attempt to contact GC’s references, but gave up after unsuccessful attempts to contact three of GC’s five references for three days.  He stated that he scored GC lower because their references did not return his calls. 

Nalco also protested the evaluation of the offerors’ proposed engineering improvements.  In the IFB, MMO asked bidders to offer engineering improvements. It reads:

Any engineering or mechanical improvements that can be incorporated in the term of the contract will be credited in the contract. The improvements must:

Reduce chemical usage that would otherwise be supplied in the terms of this contract.

Have a return on investment that falls within the terms of the contract life.  ROI calculations may incorporate any cost savings incurred by The Citadel, including fuel, water, chemicals, etc.

Actual savings must be measured after implementation.  If the ROI is not met during the contract term, a credit for the balance of the original cost of work will be awarded to The Citadel. (Ex. 3, p. 16, 2.22 Engineering improvements, Return on Investment.)

In response, GC offered 1) evaporation discounts for cooling towers with projected annual cost savings of $24,192, 2) solid bromine feed for cooling towers with projected annual savings of $6,200, 3) replacing slug feeding of non-oxidizing biocide in the cooling towers by programming the controller and installing an additional pump and containment basin for the chemicals with projected annual savings of $2860, and 4) increasing the boiler cycles to 50 with projected annual savings of $15,000. 


Regarding the scores for engineering improvements/return on investment, the evaluation allowed ten points for this award criterion.  The scores awarded were as follows:

Evaluator



Nalco


GC
Voges




  9


  6

Conroy




  8


  6

Williamson



  8


  8


Nalco argued that the scores received by GC were not warranted.  While they agreed that seeking evaporation credits from the City of Charleston for the cooling towers is a good idea, they argued that The Citadel already receives evaporation credits from the City, indicating that GC’s suggestion offered no improvement.  Regarding the bromine feeds, GC offered solid bromine feeds rather than liquid feeds.  Nalco argued that the change would increase copper corrosion to an unacceptable level and damage The Citadel’s equipment. Regarding GC’s suggestion to change from slug feeding non-oxidizing biocide by hand, Nalco argued that GC’s contention that The Citadel slug feeds non-oxidizing biocide by hand is simply wrong.  Regarding increasing the cycles of the boiler from 25 to 50, Nalco argued that this change would violate ASME operating standards, is not practical, would cause mineral deposition in the boiler, and decrease heat transfer efficiency.  Nalco argued that none of these suggestions offer engineering improvements, and questioned how GC received 20 of 25 possible points from the evaluators for this criterion.


Mr. Voges of the Citadel testifying about his scoring methods for engineering improvements noted that he gave Nalco the higher score.  Mr. Williamson did not address this subject. 

All four of GC’s suggestions for engineering improvements were undermined by the testimony. Citadel officials acknowledged that the college is already receiving evaporation credits from the City, which nullifies GC’s estimated annual savings of $24,192 for this suggestion.  Clearly, this recommendation is neither an improvement nor an engineering or mechanical change.  Regarding the solid bromine feed, Mr. Voges stated that he “would rather have liquid”, indicating that he was not in favor of this suggestion. Regarding the recommendation that The Citadel stop slug feeding non-oxidizing biocide in the cooling tower, Mr. Voges stated that The Citadel is not slug feeding the non-oxidizing biocide in the cooling tower systems by hand, which nullifies GC’s estimated annual savings of $2,800. Clearly, this recommendation is not an improvement if the Citadel is already performing in this manner.  Regarding the suggestion that The Citadel increase the boiler operating cycles from 25 to 50, Mr. Voges stated “50 cannot be done” eliminating GC’s estimated annual savings of $15,000. 


The Code provides evaluators great deference in the evaluation process. It reads, in part, “The determinations required by . . . Section 11-35-1528(8) (Competitive Best Value Bidding: Award) . . . shall be final and conclusive unless they are clearly erroneous, arbitrary, capricious, or contrary to law.”  (SC Code section 11-24-2410.)  Recognizing the deference provided evaluators by the Code, the Procurement Review Panel has stated repeatedly in its decisions that it will not re-evaluate the proposals.  Nevertheless, evaluators must follow the evaluation process as set out in the solicitation. Here, the IFB allotted 10% of the available points for "proposed engineering improvements." Section 2.22 of the IFB provided that the improvements had to be "engineering or mechanical improvements." Accordingly, the evaluators were not at liberty to award points for a response to the request for such improvements unless the response was, in fact, an "engineering or mechanical improvement."
Therefore, the CPO finds that the evaluation of the proposed engineering improvements was clearly erroneous and contrary to law.

DETERMINATION

With the determination above that the evaluation of the proposed engineering improvements was clearly erroneous; the CPO finds that the evaluation cannot stand. GC won this award based upon a scoring margin of less than one point. Based upon Mr. Voges testimony, GC did not deserve a score of 20 points for its proposed engineering improvements. Consequently, MMO is directed to cancel its award to GC and, after consulting with The Citadel, either (a) resolicit , or (b) re-evaluate the bids and re-award as appropriate, with either approach using with a different evaluation committee.


_______________________________


R. Voight Shealy


Chief Procurement Officer


   for Goods and Services


_______________________________


                          Date

Columbia, S.C.

STATEMENT OF THE RIGHT TO APPEAL


The South Carolina Procurement Code, under Section 11-35-4210, subsection 6, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

Additional information regarding the protest process is available on the internet at the following web site: 

http://www.state.sc.us/mmo/legal/lawmenu.htm 


NOTE: Pursuant to Proviso 66.1 of the 2002 General Appropriations Act, "[r]equests for administrative review before the South Carolina Procurement Review Panel [filed after June 30, 2002] shall be accompanied by a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel.  The panel is authorized to charge the party requesting an administrative review under the South Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-4410(4).  . . . . Withdrawal of an appeal will result in the filing fee being forfeited to the panel.  If a party desiring to file an appeal is unable to pay the filing fee because of hardship, the party shall submit a notarized affidavit to such effect.  If after reviewing the affidavit the panel determines that such hardship exists, the filing fee shall be waived." 2002 S.C. Act No. 289, Part IB, § 66.1 (emphasis added). PLEASE MAKE YOUR CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW PANEL." 
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