STATE OF SOUTH CAROLINA
)      BEFORE THE CHIEF PROCUREMENT OFFICER

COUNTY OF RICHLAND
)


)



  DECISION

In the Matter of Protests of:
)

)


CASE NO’s 2003-127 and 129

Cunningham Associates, Inc.
)

Little Tikes Commercial 
)

  Play Systems 
)


)

Materials Management Office
)


         POSTING DATE:

IFB No. 03-S5809
)

Play Structures for Five Sites for 
)


            JULY 28, 2003

SC Parks, Recreation & Tourism
)


This matter is before the Chief Procurement Officer (CPO) pursuant to letters of protest from both Cunningham Associates, Inc. (Cunningham) and Little Tikes Commercial Play Systems (Little Tykes).  With this invitation for bids (IFB), the Materials Management Office (MMO) attempts to procure new play structures for five Department of Parks’ Recreation and Tourism (PRT) sites.  In the letters of protest, Cunningham and Little Tikes protested MMO’s intent to award to Leisure Lines, Inc. (Leisure Lines) alleging that Leisure Lines was nonresponsive to the requirements of the IFB.  


In order to resolve this matter, the CPO conducted a hearing on July 17, 2003.  Present at the hearing were Little Tikes, represented by Gordon Hamilton, Vice President; Leisure Lines, represented by Tom Mertl, Vice President, PRT, represented by Georgia Gillens, Procurement Specialist; and MMO, represented by John Stevens, Supervisor, Commodity Services.  

NATURE OF PROTEST

The letters of protest are attached and incorporated herein by reference.  

FINDINGS OF FACT

The following dates are relevant to the protest:

1.  On March 7, 2003, MMO issued the IFB.  (Ex. 5.)

2.  On March 28, 2003, MMO opened the bids.  See Ex. 4 for the corrected bid tabulation.

3.  On May 5, 2003, MMO issued an intent to award to Leisure Lines.  (Ex. 1.)   

4.  On May 14, 2003, the CPO received Cunningham’s protest. 

5.  On May 16, 2003, the CPO received Little Tikes protest.

MOTION TO DISMISS

MMO asked the CPO to dismiss Cunningham’s protest on three grounds: they requested no relief; they are not and would not be the low bidder even if they won the protest; they did not appear at the CPO hearing in order to prosecute their protest.  


Regarding relief, the Code reads, “A protest under subsection (1) above shall be in writing, submitted to the appropriate chief procurement officer, and shall set forth the grounds of the protest and the relief requested with enough particularity to give notice of the issues to be decided.”  (SC Code Ann. Section 11-35-4210(2).)  Cunningham requested no relief in its protest letter.  As they are not the second low bidder, even if the CPO ruled in their favor, the award could not be issued to Cunningham.  It would have to be issued to next lowest responsive and responsible bidder.  

Cunningham was notified of the hearing, but did not appear to prosecute its claims.  Cunningham did not notify the CPO that it would not appear or request a continuance of the matter.  Therefore, Cunningham has waived its rights to prosecute its claim by not appearing at the hearing.     

For the combination of reasons, that Cunningham did not request specific relief, as required by SC code Ann. Section 1135-4210(2), that Cunningham is not the next lowest bidder behind Leisure Line so the relief is not obvious, as Cunningham would not win the award even if it won the protest, and that Cunningham failed to prosecute the matter before the hearing officer, Cunningham’s protest is dismissed.  

CONCLUSIONS OF LAW

Little Tikes alleged that Leisure Line’s bid was deficient on six grounds.  First, Little Tikes alleged that Leisure Lines’ bid did not meet the requirement for fall zones around the pay area.  Fall zones are the areas surrounding stations on play ground equipment that are required to be filled with soft substances that soften the landing if a child should fall. 

The IFB requires, “Fall surface surrounding the play structures shall be engineered wood fiber surface that is ADA certified.  The fall surface must completely cover the area under and around the play equipment.”  (Ex. 5, p. 6.)  Leisure Lines offered a total fall surface of 250 cubic yards or 50 cubic yards per site.  (Ex. 6, bid quotation.)  Little Tikes alleged, “only 50 cu. yds. Of Wood Carpet will be used per site which, while adequate, is the bare minimum required for this equipment.”  

According to Mr. Hamilton’s testimony, the minimum depth of the fall zones offered by Leisure Lines is six inches uncompressed.  Regarding the specifications, he stated that Leisure Lines “meets at very, very minimum.”  According to Mr. Mertl, Leisure Lines’ bid meets the requirements of the IFB.  He stated that Leisure Lines offered an adequate quantity of Wood Carpet to provide for 12” of uncompressed (9” compressed) fall zone of six feet surrounding each station of the playground equipment.  He offered into evidence the Handbook for Public Playground Safety published by the U.S. Consumer Product Safety Commission, which requires fall zones of uncompressed engineered wood fibers at least six inches deep for play ground equipment up to six feet tall.  (Ex. 14, p. 5.)  

The specifications do not actually address the depth required for the fall zone material, only that the fall zone material be ADA certified.  All parties agreed that the Wood Carpet material is ADA certified.  Mr. Hamilton agreed that, even at an uncompressed depth of six inches, Leisure Lines met the minimum depth required by the Consumer Product Safety Commission.  


In the second issue, Little Tikes alleged “Leisure Lines substituted a ‘vertical loop ladder’ where our stone climber was specified.”  In the IFB, MMO specified “stone climber” for one of the ladders leading to the playground platform.  A stone climber is a series of pods placed on increasingly taller posts that form a ladder.  Leisure Lines’ product diagrams clearly indicate that it offered a “vertical loop ladder” instead of the stone climber.  The loop ladder is a conventional rung style ladder with concave steps.  

Clearly, the vertical loop ladder is not a stone climber.  However, Mr. Mertl stated that Leisure Lines consider a stone climber to be too dangerous for the height of the ladder specified.  He stated that the vertical loop ladder is $300 more expensive than Leisure Line’s “button steps”, their Leisure Lines’ equivalent of a stone climber. 


In the third issue, Little Tikes alleged, “Two single wave slides were specified at a height of 68’ (this should have been 68”).  Leisure Lines’ drawing has one 64” wave and one 56” wave slide.”  According to the diagram included with the IFB, both slides are to be 68” high.  (Ex. 5, p. 8.)  This is a deviation in Leisure Lines’ bid that is clearly evident on the product diagram submitted with the bid.  Mr. Mertl stated that it was necessary for Leisure Lines to construct the slides this way due to the clamps that attach the platforms to the support poles.  Because of their size, the clamps must be set at different heights.    

In the fourth issue, Little Tikes alleged, “Our ring challenge ladder, which was specified, is 12’ long and theirs is 10’ long, which is cheaper to manufacture.”  The ring challenge ladder is actually not a ladder at all, but a “monkey bar” type extension hung horizontally from the play structure.  The specifications are no help here, as they do not specify any minimum length for the ring challenge ladder.  Absent dimensions, any length ring challenge ladder would meet the requirements of the specifications, which only contain a diagram that requires the ring challenge ladder.   


In the fifth issue, Little Tikes alleged that Leisure Lines’ deviations were not approved as required by the specifications.  As noted previously, the IFB required that deviations be clearly pointed out, that they be explained, and that PRT approve them.  Leisure Lines’ product diagrams clearly annotate deviations in its vertical loop ladder, the height of its play platforms, and the height of one of its two wave slides.  


Often, MMO requires that deviations from the specifications must be approved before the bid opening, but the IFB contains no such requirement here.  Lynda Pittman stated that no deviations were approved. Since the IFB states no requirement that deviations must be approved in advance, apparently PRT and MMO addressed the deviations after the bids were received.  Mr. Tarpen of PRT stated his “questions have been addressed.”  By issuing the award to Leisure Lines, the CPO can only conclude that MMO’s questions were addressed as well.


In the sixth issue, Little Tikes alleged the following:

It is Little Tikes Commercial Play Systems interpretation of current ASTM standards that a double wide slide cannot be placed on a half square deck do (due) to a lack of transition area behind the slide – ASTM standard 8.5.2 – and as such does not comply to current safety standards.  In addition, the half-square deck was not requested in the specifications.


Leisure Lines bid the two wave slides at different heights, one at 64” and the other at 56”.  Mr. Hamilton argued that this arrangement is not in compliance with ASTM requirements.  However, American Society for Testing and Materials (ASTM) requirements are not mentioned in the IFB.  Mr. Hamilton argued that ASTM requirements are embodied in the IFB in the requirement that products must meet International Playground Manufacturers of America certification.  

However, according to agreed upon testimony, several questions arise from this requirement.  The requirement in the IFB reads “The manufacturer must be certified by the International Playground Manufacturers of America.”  The IFB states no requirement for the products being certified.  The International Playground Equipment Manufacturers Association (IPEMA), not the International Playground Manufacturers of America, is an association of playground equipment manufacturers that provides third-party certification of playground products.  IPEMA does not certify manufacturers as the specifications suggest, it certifies products.  If ASTM compliance is required by the IFB, it is only required indirectly through the requirement that the manufacturer be certified.  This requirement is so vague as to make it unenforceable.  

DETERMINATION

In developing their specifications in preparation of the IFB, PRT officials requested information from a number of prospective bidders.  They inserted a diagram from the Little Tikes literature as most representative of what they desired.


All of these allegations are assertions that Leisure Line’s bid was nonresponsive to the specifications of the IFB.  The Code requires that bid awards be made by “notice of an intended award of a contract to the lowest responsive and responsible bidders whose bid meets the requirements set forth in the invitation for bids.”  (SC Code Ann. Section 11-35-1520(10).)  The Code defines a responsive bidder as “a person who has submitted a bid or offer which conforms in all material aspects to the invitation for bids.”  (SC Code Ann. Section 11-35-1410(7).)  (Emphasis added.)  The regulations clarify this requirement, as they read, “Any bid that fails to conform to the essential requirements of the invitation for bids shall be rejected.”  (SC Reg. 19-445.2070.)  Clearly, the emphasis of the Code and regulations regards the bidder meeting the important requirements of the specifications, not necessarily every requirement of the specifications.  


Although not clearly stated as such, the specifications used for this solicitation are “brand name or equal specification.”  The regulations read a “Brand name or equal specification means a specification which uses one or more manufacturer’s name or catalogue numbers to describe the standard of quality, performance, and other characteristics needed to meet state requirements, and which provides for the submission of equivalent products.”  


Regarding the use of brand name or equal specifications, the Procurement Review Panel wrote:

Specifications are clear and accurate detailed descriptions of the technical requirements for the purchase of supplies, equipment or services. Specifications define the minimum requirements for the quality and construction of a desired product. The specification before the Panel is a "Brand-Name or Equal" Specification. The technical requirements found in the specification were directly transposed from the manufacturer's product literature. The evidence before the Panel demonstrates that the product description was utilized in a restrictive manner. The bid of the Protestant appears, from the evidence on the record, to have been rejected due to minor differences in design, construction, and features, which do not affect the suitability of the product for its intended use. "Brand-Name or Equal" Specifications should set out all known acceptable brand name products. The specification before the Panel did not list any other brand names. Where a purchase description is used, bidders must be given the opportunity to offer products other than those specifically referenced if those other products will meet the needs of the State in essentially the same manner as those referenced. It should always be clear that a "Brand-Name or Equal" description is intended to be descriptive not restrictive and is merely to indicate the quality and characteristics of the product that will be satisfactory and acceptable. Products offered as equals must, of course, meet fully the salient characteristics and product requirements listed in the invitation for Bids.  Case No. 1983-5, In Re: Protest of General sales Company Order, Inc.

Although the IFB does not list the Little Tikes’ product by name, MMO included a diagram and a three-dimensional drawing of the Little Tikes playground equipment desired.  Therefore, this specification was a brand name or equal specification.  

The IFB only listed the following seven salient characteristics in addition to the product diagram included with the IFB:

The post (tubes) shall be 5” overall dimension galvanized steel, 11 gauge minimum thickness, and electrostatically painted.  Ends shall b4 covered with factory installed plastic caps that are appropriately secured. 

Decks must be a minimum of 13 gauge, vinyl coated punched steel. 

Vinyl coating shall be less than 3mm thick, over cured, and textured for friction.

Paint shall be electrostatically applied polyester dry powder coat.

Fall surface surrounding the play structures shall be engineered wood fiber surface that is ADA certified.  The fall surface must completely cover the area under and around the play equipment.

Hardware shall be stainless steel and temper resistant.

Any deviations in the design of the structure or specifications must be approved by SCPRT.  (Ex. 5, p. 6.)


As noted above, the specifications provide very little help in making a determination in this case. Only two of these requirements address issues under protest here.  First, they require that “Fall surfaces surrounding the play structures shall be engineered wood fiber surface that is ADA (Americans with Disabilities Act) certified.  The fall surface must completely cover the area under and around the play equipment.”  Second, they require that “Any deviations in the design of the structure or specifications must be approved by SCPRT.”  A diagram of the Little Tikes equipment was also included in the IFB.  (Ex. 5, p. 6.)  The product diagram is complete with certain explanative information such as descriptions and heights of stations.  

However, the participants in the hearing agreed that each manufacturer’s playground equipment is similar, but not the same.  Each has its own exclusive design and construction features, not replicated by the others.  

MMO attempted to address the exclusivity of the various products being bid by allowing deviations from the specifications and providing a procedure for them.  Considering that exclusivity, the IFB reads:

Any deviations from the specifications indicated herein must be clearly pointed out; otherwise, it will be considered that items offered are in strict compliance with these specifications, and successful bidder will be held responsible therefor.  Deviations must be explained in detail on separate attached sheet(s).  (Ex. 5, p. 5.)

Any deviations in the design of the structure or specifications must be approved by SCPRT.  (Ex. 5, p. 6.)

The IFB required that deviations be clearly identified in the bids, not that they be approved in advance by PRT.  Dan Turpin of PRT stated that deviations were expected.  According to Mr. Turpin, PRT reviewed the bids received and determined if deviations were acceptable or not.   


Protest issue no. 1 is denied.  Even Mr. Hamilton of Little Tikes acknowledged that Leisure Lines meets the minimum requirements.  Protest issue no. 4 is denied.  The specifications do not address any minimum length for the ring challenge ladder.  Protest issue no. 6 is denied.  The specifications do not explicitly require compliance with ASTM standards.


The issues remaining are whether the vertical loop ladder is equal to the stone climber (issue no. 2), whether the split wave slides are compliant with the specifications (issue no. 3), and whether Leisure Lines’ deviations were responsive to the IFB and approved (issue no. 5).  

As required by the IFB, these deviations are clearly delineated in Leisure Lines’ bid, primarily in the diagram included with the bid.  Therefore, at issue is whether these deviations would be sufficient to warrant rejection of Leisure Lines’ bid.  

Leisure Line’s loop ladder provides the exact same functionality as Little Tikes’ stone climber.  The only specific information in the specifications regarding the stone climber is included in the diagram included with the IFB.  Leisure Line clearly noted the vertical loop climber on its product diagram.  Mr. Mertl testified that Leisure Lines’ loop ladder is $300 more expensive than its button steps, so acceptance of the bid will not prejudice Little Tikes.  

Leisure Lines’ split wave slides (64” and 56”) are not as tall as Little Tikes’ (68”).  The height of the slides is not addressed in the specifications except as list on the Little Tikes’ product diagram.  Leisure Lines clearly noted the height of the slides on its product diagram.  The height of the slides could require some additional cost for materials necessary to construct both slides 68”, but not very much.  All other costs to construct the slides should be the same.  The Leisure Lines’ slides provide the same functionality as the Little Tikes slides.  


The deviations also include a difference in the height of the platforms.  According to the Little Tikes product diagram, there is 36” high, while Leisure Lines’ is 32” high.  This deviation is clearly delineated on the Leisure Lines product diagrams well.  Materials costs could be slightly more for the higher platforms, but all other costs should be the same.  The Leisure Lines’ platforms provide the same functionality as the Little Tikes’ equipment.    


These minor deficiencies are not sufficient to warrant rejection of the Leisure Lines bid.  They do not adversely affect performance, nor do they significantly affect price.  They are not addressed as salient features in the specifications, nor mentioned at all except for notations on the Little Tikes product diagram included with the IFB.  Cumulatively, the deviations do not subtract in any substantive way from the cost of producing the products or detract from the enjoyment to be derived from them.  There is no evidence that children will not derive the same enjoyment from the two products or that PRT will receive any less durability or safety.  Therefore, the Leisure Lines product meets the salient characteristics and product requirements listed in the invitation for bids.  The protest is denied.  


_______________________________


R. Voight Shealy


Chief Procurement Officer


   for Goods and Services


_______________________________


                          Date

Columbia, S.C.

STATEMENT OF THE RIGHT TO APPEAL


The South Carolina Procurement Code, under Section 11-35-4210, subsection 6, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

Additional information regarding the protest process is available on the internet at the following web site: 

http://www.state.sc.us/mmo/legal/lawmenu.htm 

NOTE: Pursuant to Proviso 66.1 of the 2002 General Appropriations Act, "[r]equests for administrative review before the South Carolina Procurement Review Panel [filed after June 30, 2002] shall be accompanied by a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel.  The panel is authorized to charge the party requesting an administrative review under the South Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-4410(4).  . . . . Withdrawal of an appeal will result in the filing fee being forfeited to the panel.  If a party desiring to file an appeal is unable to pay the filing fee because of hardship, the party shall submit a notarized affidavit to such effect.  If after reviewing the affidavit the panel determines that such hardship exists, the filing fee shall be waived." 2002 S.C. Act No. 289, Part IB, § 66.1 (emphasis added). PLEASE MAKE YOUR CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW PANEL." 
� The MMO bid room clerks prepared an initial bid tabulation indicating that Little Tikes was the low bidder that they forwarded to Mr. Stevens.  When Mr. Stevens reviewed the bid tabulation, he discovered that all elements of cost had not been captured for all the bids in the bid tabulation.  He corrected the bid tabulation before determining the award.  
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