STATE OF SOUTH CAROLINA
)      BEFORE THE CHIEF PROCUREMENT OFFICER

COUNTY OF RICHLAND
)


)                                   DECISION

In the Matter of Protest of:
)

)                            CASE NO. 2002-146


)

Pulliam Motor Company
)


)

Materials Management Office
)                               POSTING DATE:

IFB No. 03-S5469
)

Cab and Chassis Units for 
)

             JANUARY 24, 2003

Statewide Term Contracts
) 


This matter is before the Chief Procurement Officer (CPO) pursuant to a letter of protest from Pulliam Motor Company (Pulliam).  With this invitation for bids (IFB), the Materials Management Office (MMO) attempts to procure cab and chassis units for statewide term contracts.  In the IFB, MMO sought bids on seven different lines of cabs and chassis based on Gross Vehicle Weight Rating (GVWR) and other features.  In a letter dated December 18, 2002, Pulliam protested MMO’s notice of intent to award item no. 5, alleging the following:  

Pulliam Motor Company is officially protesting the intent to award to Burns Automotive in Rock Hill, SC the 30,000 GVWR (diesel) cab and chassis on solicitation 03-S5469.  


By a letter faxed on January 6, 2003, Pulliam attempted to supplement its letter of December 18, 2002.


In order to resolve this matter, the CPO conducted a hearing January 14, 2003.  Present before the CPO were Pulliam, represented by Michael H. Montgomery, Esq., Burns Automotive Fleet and Commercial (Burns), represented by Joe L. Gordon, Corporate Fleet/Commercial Director, and Michael Collins, Fleet and Commercial Consultant, and MMO, represented by John Stevens and Jimmy Culbreath.  

NATURE OF PROTEST

The letters of protest are attached and incorporated herein by reference.  

FINDINGS OF FACT

The following dates are relevant to the protest:

1.  On September 6, 2002, MMO issued the IFB.  (Ex. 5.)

2.  On September 17, 2002, MMO conducted a pre-bid conference.  

3.  On September 19, 2002, MMO issued Amendment no. 1.  (Ex. 6.) 

4.  On October 2, 2002, MMO issued Amendment no. 2.  (Ex. 7.) 

5.  On October 7, 2002, MMO issued Amendment no. 3.  (Ex. 8.)

6.  On October 17, 2002, MMO opened the bids.  

7.  On December 3, 2002, MMO posted a notice of intent to award item no. 5 to Burns.  

8.  On December 19, 2002, the CPO received Pulliam’s protest.  

DETERMINATION


At the hearing, Mr. Montgomery admitted on the record that the letter of December 18, 2002 was both vague and untimely.  The CPO agrees.  At the hearing, Mr. Montgomery also admitted on the record that all issues, except for paragraph number five, raised by the letter faxed on January 6, 2003 were also untimely.  Based on this admission, the issues admitted as untimely are hereby dismissed as untimely.


Regarding paragraph number five of the letter faxed on January 6, 2002, the issues raised by paragraph number five are just as untimely as the issues raised by the rest of the letter. 
Regarding a bidder’s right to protest a contract award, the Consolidated Procurement Code reads as follows:

Any actual bidder, offeror, contractor, or subcontractor who is aggrieved in connection with the intended award or award of a contract shall protest to the appropriate chief procurement officer in the manner stated in subsection (2) below within fifteen days of the date notification of award is posted in accordance with this code.  (SC Code Ann. Section 11-35-4210(1).)

MMO posted its notice of intent to award for this item on December 3, 2002.  Therefore, in order for the CPO to have jurisdiction to hear this case, Pulliam should have filed the protest with the CPO on or before December 18, 2002. Pulliam’s letter was not faxed to MMO until January 6, 2003.  Therefore, the issue raised by paragraph five is properly dismissed as untimely filed.  At the hearing, Mr. Montgomery relied on Protest of Councils on Aging, Case No. 1997-12(II) (Order on Reconsideration) for his argument that the issue raised by paragraph five is timely.  However, since that decision was issued, the Panel has repeatedly reaffirmed its strong commitment to apply the jurisdictional rules on timeliness.  Moreover, the Councils on Aging case is distinguishable for numerous reasons.  For instance, in Councils on Aging, the issue or appeal regarded whether the protest was a protest of the solicitation or the award.  Having determined that the protest regarded the award, the Panel determined that the protest - which had been submitted within fifteen days of the notice of intent to award - was timely.  Here, the protest was filed long after the fifteen days had passed.  Clearly, the Councils on Aging opinion is neither controlling authority nor applicable to this case.  For the reasons stated, the protest is dismissed.


_______________________________


R. Voight Shealy


Chief Procurement Officer


   for Goods and Services


_______________________________


                          Date

Columbia, S.C.

STATEMENT OF THE RIGHT TO APPEAL


The South Carolina Procurement Code, under Section 11-35-4210, subsection 6, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

Additional information regarding the protest process is available on the internet at the following web site: http://www.state.sc.us/mmo/legal/lawmenu.htm 


A REQUEST FOR FURTHER ADMINISTRATIVE REVIEW BY THE PANEL MUST BE ACCOMPANIED BY A FILING FEE OF $250. PLEASE MAKE YOUR CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW PANEL." 

� NOTE: Pursuant to Proviso 66.1 of the 2002 General Appropriations Act, "[r]equests for administrative review before the South Carolina Procurement Review Panel [filed after June 30, 2002] shall be accompanied by a filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel.  The panel is authorized to charge the party requesting an administrative review under the South Carolina Code Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-4410(4).  . . . . Withdrawal of an appeal will result in the filing fee being forfeited to the panel.  If a party desiring to file an appeal is unable to pay the filing fee because of hardship, the party shall submit a notarized affidavit to such effect.  If after reviewing the affidavit the panel determines that such hardship exists, the filing fee shall be waived." 2002 S.C. Act No. 289, Part IB, § 66.1 (emphasis added).
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