STATE OF SOUTH CAROLINA
)      BEFORE THE CHIEF PROCUREMENT OFFICER

COUNTY OF RICHLAND
)


)                                  DECISION
In the Matter of Protests of:
)


)                CASE No’s 2001-114, 115, and 116

Value Options 
)

Magellan Behavioral Health
)

Blue Cross and Blue Shield
)


)

Office of Insurance Services
)                             POSTING DATE:

Behavioral Health Services for Group 
)

Health Plan of the State of SC                  )                                June 18, 2001

This matter is before the Chief Procurement Officer (CPO) pursuant to letters of protest from Value Options (VO), Magellan Behavioral Health (Magellan), and Blue Cross and Blue Shield (Blue Cross).  With this request for proposals (RFP), the Office of Insurance Services (OIS) attempts to procure behavioral health services for the State’s group health plan.  Value Options, Magellan, and Blue Cross protested OIS’s notice of intent to award to APS Healthcare (APS) alleging that APS is not responsive or responsible.  Additionally, Value Options alleges that OIS inappropriately rejected its proposal as nonresponsive.


In order to resolve this matter, the CPO conducted a hearing June 7 and 8, 2001.  Present before the CPO were VO, represented by Hardwick Stuart, Jr., Esq.; Magellan, represented by John Schmidt, Esq.; Blue Cross, represented by Elizabeth Crum, Esq.; APS, represented by Richard Harpootlian, Esq.; and OIS, represented by Craig Davis, Esq.

NATURE OF PROTEST

The protest letters are attached and incorporated herein by reference.

FINDINGS OF FACT

The following dates are relevant to the protest:

1. On January 24, 2001, OIS issued the RFP.

2. On February 21, 2001, OIS conducted a pre-proposal conference.

3. On March 9, 2001, OIS issued an amendment to provide answers to the questions received from prospective offerors.

4. On April 6, 2001, OIS opened the proposals received from APS, Companion Benefit Alternatives and Blue Cross, Magellan, Horizon, CGNA Behavioral Health, MHN, United Behavioral Health and Value Options.

5. After rejecting the proposals of MHN, United Behavioral Health, and VO as nonresponsive, OIS posted a notice of intent to award to APS.  The total scores of the responsive offerors were as follows:

Offeror






Total Score
APS






450.9

Companion Benefit Alternatives & BCBSSC

427.7

Magellan Behavioral Health



426.4

Horizon





410.1

CIGNA Behavioral Health



405.5

6. OIS issued a notice of intent to award to APS.
  

7. On May 4, 2001, the CPO received the protest letters.

DISCUSSION

During the 2000 legislative session, the General Assembly enacted Act 341, the Mental Health Parity Act, requiring parity coverage for behavioral health services under the State Health Plan. Behavioral health includes mental health and substance abuse services.  Historically, the State Health Plan has included coverage for mental health and substance abuse services but with limited scope and strict lifetime maximums.  This new plan will enhance the State Health Plan’s coverage for mental health and substance abuse services.  The General Assembly required that the plan be effective January 1, 2002.  In order for the plan to be implemented January 1, 2002, the State must select a contractor, the contractor must establish a network of providers, agency insurance benefits coordinators must be trained, and the information must be distributed to State employees by October 1, 2001.  

WITHDRAWALS OF PROTEST ISSUES

During the hearing, VO withdrew its protest issues 8 and 11.  Magellan withdrew its protest issues 3 and 6.  Blue Cross withdrew its protest issue 3.   

MOTIONS TO DISMISS

OIS, joined by APS, asked the CPO for summary judgment and dismissal of almost all of the protest issues.  In the interest of hearing all of the arguments in this case, the CPO denied the motions and proceeded with the hearing.  

ISSUES OF PROTEST


VO, Magellan, and Blue Cross protested the award to APS alleging that APS was not responsive to various requirements of the RFP and was not a responsible offeror.  VO also alleged that the determination by OIS that APS was the highest ranked offeror was in error (Issues 9, 10, 12, 13, 14, 15, and 16).   Additionally, VO alleged that OIS erred in rejecting its proposal as nonresponsive (Issues 1-5), that Magellan was nonresponsive to the RFP (Issue no. 6), that CIGNA was nonresponsive to the RFP (Issue no. 7).  Further, VO alleged that OIS treated it unfairly by allowing Magellan and CIGNA Behavioral Health to clarify their proposals, but denying VO the same opportunity to clarify its proposal (Issue 16).  VO argued that these proposals should have been rejected as nonresponsive or that VO should have been allowed to clarify its proposal as well.  

The lawyers for the parties presented the protests regarding APS as three distinct issues: APS’ financial responsibility, APS’ experience factors, and APS’ provider network.  This decision will address these issues in the same sequence.  

APS’S FINANCIAL RESPONSIBILITY


In this issue, VO, Magellan and Blue Cross argued their protest issues collectively.  The issues addressing financial responsibility are no’s 13 and 14 for VO, no. 4 for Magellan, and issue no. 4 for Blue Cross.  The common allegations in these issues regard APS’ financial resources and capacity and the reliability of APS’ financial information included with its proposal.  

First, the protestants argued that APS mislead the evaluators through half-truths and false statements in its proposal.  For example, Protestants characterized as misleading the statements in APS’ proposal that APS' current ratio
 was 1:1:1, (Ex. 18, p. 4 of the questionnaire for proposer), And that APS was “operating cash flow positive.”  (Ex. 18, p. 4 of the questionnaire for proposers.)  The protestants argued that APS’ positive cash flow has been largely generated from borrowing as it includes $6.5 million in notes payable, not revenues from operations.  

The protestants also alleged that APS's proposal was misleading because it did not include APS's latest financial statement.  Protestants introduced APS’ Registration Statement under the Securities Act of 1933 (Form S-1), which APS submitted to the Federal Securities and Exchange Commission (SEC) on January 30, 2001
.  (Ex. 21.)  After comparing this document to the financial statements included with APS’ proposal, the protestants argued that there are some stark differences in these two financial statements that raise serious doubts about APS’ financial viability.  For example, as of December 31, 1999, total shareholders equity per the financial statements provided with the proposal was $5,192,959 (Ex. 18, p. 3 of the Consolidated Financial Statements), but as of the same date, total shareholders equity was a deficit of $1,145,327 per the S-1.  (Ex. 21, p. F-5.) 


To prove both that APS was financially unsound and that its proposal was misleading, VO called as an expert witness Dr. Thomas Stanton, a Certified Business Appraiser, who was accepted as an expert witness in the areas of business valuation, ratio analysis, and financial statement analysis.  Dr. Stanton testified that the current ratio, which is the only ratio addressed by APS in its proposal, is only one indicator of financial health.  He stated his opinion that a true picture of financial health could only be determined through the application of various ratios, what he termed ratio analysis.  Dr. Stanton testified that he analyzed the financial viability of APS as of December 31, 1999 and compared the financial statements that APS enclosed with its proposal to the financial statements APS submitted to the SEC as of the same date.  He concluded that “The Proposal submitted by APS Healthcare on April 6, 2001 is false and misleading” and “As of December 31, 1999, APS was in financial distress.”  


Regarding his conclusion that the APS proposal was misleading, Dr. Stanton challenged the following statements in the proposal:

· “APS is a financially sound company…”  (Ex. 18, p. 3.)  Dr. Stanton argued that his analysis revealed that to be a false statement.  

· “APS had a positive net income in the third and fourth quarters of 2000.”  (Ex. 18, p. 4.)  Dr. Stanton argued that this statement was misleading as it ignored the fact that APS has had net losses in every year of its existence.  

· “APS is operating cash flow positive.”  (Ex. 18, p. 4.)  Dr. Stanton argued that the positive cash flow reported for 1998 of $1,372,789 was largely the result of an increase in notes payable of $9,514,804; for 1999 the positive cash flow of $268,929 was largely the result of an increase in notes payable of $6,500,000.  

· “Our Current Ratio is 1:1:1.”  Dr. Stanton argued that this statement was false.  Further, he argued that this is not a ratio at all, but an obvious error.  

· “Consolidated APS Health Care Holdings, Inc. displays a growing company that continues to improve its financial performance year to year.”  Dr. Stanton argued that the company’s growth has come largely from acquisitions and there is no substantial evidence of improvement in financial performance.  

To these allegations, APS responded that it could not completely explain the differences in the financial statements prepared at December 31, 1999, except that the S-1, which was filed with the SEC would have been more conservative than the general financial statements.  Vincent Archilarre, Executive Vice President and Chief Financial Officer for APS, testified that he was not an APS official at the time the financial statements were prepared, but that, since the S-1 was prepared in anticipation APS going public with its first issuance of stock, the CPA would have been more conservative than usual in the preparation of the S-1.  He explained that, in order to protect potential investors in an Initial Public Offer of stock, he understood the SEC to require a very conservative financial statement.  He also noted that both financial statements were certified by Ernst & Young, an internationally recognized “Big 5” firm of Certified Public Accountants.  He testified that both sets of financial statements were correct. 

Regarding his conclusion that APS was in financial distress
, Dr. Stanton testified to his belief that APS:

· is highly leveraged and cannot withstand an interruption of its business

· its cash flow comes from borrowing

· does not have sufficient earnings to service its debt

· cannot be solvent in the long term until it is able to service its debt obligations from operations


Under cross examination, Dr. Stanton stated that he reached his conclusions by examining the audited financial statements of APS at 12/31/98 and 12/31/99.  Mr. Archilarre testified that APS’ financial position was improving and was better now than it was on December 31, 1999.  He noted that APS had enclosed some more current unaudited financials statements as of November 2000 with its proposal.  Since Dr. Stanton did not evaluate this additional information, he stated that he could not comment on APS’ current financial condition.  Dr. Stanton did not testify that APS did not have the financial ability to perform the proposed state contract.


OIS argued that APS did not mislead the evaluation committee, but rather, merely put their best foot forward.  They argued that the S-1 had not been included with the proposal, but that the financial statements were prepared for different purposes, and consequently to different standards.  They also argued that the standard for judging this issue was whether or not OIS’s determination was clearly erroneous, arbitrary, capricious, or contrary to law.  (SC Code Section 11-35-2410.) 

APS’S FINANCIAL RESPONSIBILITY-DETERMINATION

All three protestants raise the issue of APS' financial responsibility. They address this issue from, among others, the following three angles: (1) APS lacks the financial ability required by the RFP, (2) APS lacks the financial ability to perform the contract, and (3) APS both misrepresented and failed to fully disclose its financial condition. The last two of these approaches miss the mark.


1.
The Standard of Review


a.
R.19-445.2125 & the State Standards of Responsibility


Before it can award a contract, Section 11-35-1810 and Regulation 19-445.2125(D) require the State to ascertain the responsibility of an otherwise apparent successful offeror. In a broad sense, the whole concept of responsibility regards an evaluation of the risk that a particular contractor might not successfully perform its obligations. By its very nature, this risk analysis is an exercise in discretion. See Appeal of National Elevator Co., Docket No. 1252 (Maryland State Board of Contract Appeals October 15, 1985) (copy attached). An exercise in discretion that is flexible and dependent on the circumstances involved.


In making this determination, Regulation 19-445.2125(A) requires that the State consider a number of factors.

A. State Standards of Responsibility.

Factors to be considered in determining whether the state standards of responsibility have been met include whether a prospective contractor has:

(1) available the appropriate financial, material, equipment, facility, and personnel resources and expertise, or the ability to obtain them, necessary to indicate its capability to meet all contractual requirements;

(2) a satisfactory record of performance;

(3) a satisfactory record of integrity;

(4) qualified legally to contract with the State; and

(5) supplied all necessary information in connection with the inquiry concerning responsibility.

(Emphasis added). While this Regulation outlines the factors which should be considered, it does not create rigid requirements or fixed criteria. A brief review of these factors makes this conclusion obvious.


Regulation 19-445.2125(A) does not specify how "satisfactory" a contractor's "record of performance" or "record of integrity" must be in order to qualify as responsible. Likewise, the Regulation does not create any fixed criteria for determining whether a contractor has sufficient expertise or facilities to be considered responsible. The financial aspect of responsibility is much the same. The Regulation requires only that the state consider "whether a prospective contractor has . . . available the appropriate financial . . . resources . . . , or the ability to obtain them, necessary to indicate its capability to meet all contractual requirements . . . ."  R. 19-445.2125(A)(1). Simply stated, the Regulation does not create rigid criteria by which the State must determine whether a vendor does or does not have the financial capability to meet its proposed contractual obligations. Rather, this decision is left to the sound discretion of the procurement officer, and that decision is final unless arbitrary or capricious. (Section 11-35-2410.)


As this framework indicates, an actual bidder simply cannot protest that the apparent successful offeror is, in fact, non-responsible. That decision is squarely the domain of the State to decide.  To allow such a protest would allow any apparent unsuccessful offeror to force a complete reevaluation of responsibility for every award. The Panel has already outlined a similar approach with regard to the State's process for determining the highest ranked offeror. In evaluating proposals, the evaluators review the proposals submitted and score those proposals based on their subjective view of the state's best interest.  Protest of Drew Industrial Division, Case No. 1993-14 (recognizing that the evaluation process is inherently subjective). In the protest arena, section 11-35-2410 makes their decision final unless arbitrary.  Protest by First Sun EAP Alliance, Inc., Case No. 1994-11.  In recognition of this statutory scheme, the Panel has expressly recognized the deference granted to the evaluator's determination of the state's best interest. Protest of Travelsigns, Case No. 1995-8, at 4 n.2 ("The determination of what is most advantageous to the State can only be determined by the State.").  Moreover, the Panel has repeatedly refused to reevaluate proposals. E.g., Protest by First Sun EAP Alliance, Inc., Case No. 1994-11, at 8 ("The Panel will not re-evaluate and compare the professional qualifications of the offerors, and thus second guess the decision of the evaluators."). To allow otherwise would be to allow any unhappy bidder to force a reevaluation of the proposals. The Code's approach to responsibility determinations is very similar. The procurement officer's determination of responsibility is final unless arbitrary. § 11-35-1810.  Protest of Brantley, Case No. 1999-3 (concluding that determination of responsibility is final unless arbitrary or capricious). Accordingly, a disappointed bidder cannot protest that the apparent successful offeror is non-responsible. Rather, a disappointed bidder can only protest that the state's determination regarding responsibility was done in an arbitrary or capricious manner.



b.
The RFP and Special Standards of Responsibility


As explained above, the Regulation does not establish any fixed criteria for determining responsibility. Such determinations are left to the procurement officer's sound discretion. Despite this overall approach, the State is entitled to, and occasionally does, establish special standards of responsibility for a particular contract.
 Such criteria are created when the State expressly includes specific, objective, and mandatory criteria in the solicitation document. John Cibinic, Jr. and Ralph C. Nash, Jr., Formation of Government Contracts 424 (3d ed. 1998) ("To qualify as definitive [special] responsibility criteria, solicitation provisions must be specific, objective, and mandatory . . .."). For example, the State may conclude that a contractor must have an employee with at least three years experience performing a particular type of work. When such criteria are established, the Code's deferential standard still applies. However, review of such a decision is much more clear cut. Either the offeror has an employee with the requisite experience or it does not.

2.
Protest of APS' Financial Responsibility

As stated above, the Protestants raised their concerns about APS' financial condition with three different claims: (1) APS lacked the financial ability required by the RFP, (2) APS lacked the financial ability to perform the contract, and (3) APS both misrepresented and failed to fully disclose its financial condition. For the reasons explained above, the last two of these claims are simply non-protestable. Nevertheless, to the extent that the parties have claimed that the state's determination regarding financial responsibility is arbitrary and capricious, they failed to prove that claim by a preponderance of the evidence.


In order to establish that a determination of responsibility is arbitrary or capricious, the protestant cannot simply prove that the apparent successful vendor lacked the financial resources to perform the contract. To the contrary, the procurement officer's determination can be sound even if it is wrong. Housing Auth. of Opelousas v. Pittman Constr. Co., 264 F.2d 695, 703 (5th Cir. 1959) ("The Board has the right to be wrong, dead wrong; but not unfairly, arbitrarily wrong."). Rather, the focus must be on the actions of the procurement officer. The question to be answered is, did the procurement officer act in an arbitrary or capricious manner in making the determination. Relevant evidence would address the type of information the procurement officer reviewed, whether the procurement officer was arbitrary in relying on that type of information to make a decision regarding financial capability, whether the procurement officer was arbitrary in not requesting additional information regarding the potential contractor’s financial condition, and whether the procurement officer was arbitrary in concluding that the information at hand indicated that the contractor could, in fact, perform the contract.



a.
APS' Actual Financial Condition


At the CPO's hearing on this matter, the parties focused almost exclusively on the actual financial condition of APS. After hearing all the evidence, the CPO does not believe that the protestants proved by a preponderance of the evidence that APS lacks the financial ability to perform its obligations under the RFP. First, the CPO is not convinced that APS was financially unsound at the time the award was issued.
  Second, even if APS had experienced some financial troubles, little evidence was presented regarding how those troubles might interfere with APS' ability to perform its obligations under the RFP.



b.
APS' Misrepresentations Regarding its Financial Condition
In addition to challenging APS' actual financial condition, the protestants strongly objected to statements APS made in its proposal regarding its financial condition. Protestants argued and submitted evidence to establish that these statements were intentionally false and misleading.  The CPO is unconvinced that APS intentionally mislead the state or presented a false impression regarding its financial condition. Nevertheless, even if a different conclusion were reached, the evidence is irrelevant with regard to a determination of responsibility.  In a protest of the State's conclusion that an offeror is responsible, the focus must be on the procurement officer's actions, not on the offeror's behavior or actual condition. Otherwise, the inquiry does not address whether the procurement officer acted in an arbitrary or capricious manner. 



c.
Special Standards of Responsibility

The protestants have alleged that APS lacks the financial ability required by the RFP.  The only portion of the RFP identified as establishing any criteria is Appendix #2 at pages A-2 through A-3.  On these pages, the RFP both (1) outlines factors OIS intends to consider in determining responsibility, and (2) establishes five concrete and mandatory responsibility requirements that a contractor must meet.  In identifying factors it will consider, OIS did not establish minimum, mandatory criteria.  Rather, it alerted potential offerors of the factors it intended to consider when determining whether the state standards of responsibility [R. 19-445.2125)(A)] were met.  OIS did establish special standards of responsibility that must be met. (A-2.)  However, all of those requirements address experience requirements, not financial responsibility specifically.  Therefore, OIS did not state financial requirements that offerors had to meet in order to be determined financially responsible.  



d.
Procurement Officer's Actions

As noted above, Ms. Jane Briton acted as the procurement officer for this solicitation. At the CPO's hearing, VO questioned Ms. Briton regarding her responsibility determination.  Ms. Briton testified that she performed an initial review of the proposals first.  Then, she compared APS’ proposal to the criteria for determining offeror responsibility at A-2 and spotted “no red flags.”  She also performed a final review of APS’ proposal prior to issuing the notice of intent to award.  


She testified that she is no financial expert, but that she ticked off the requirements at A-2 and reviewed the financial statements in determining APS size and claims volume in determined that APS was capable of fully performing the contract.  Ms. Briton acknowledged that the determination of offeror responsibility was hers, but she stated that she relied upon the evaluation committee for assistance in this determination as well.  In this case, her reliance upon the evaluation committee members would be well placed as the committee included a Certified Public Accountant and an actuary.  However, since the evaluators did not attend the hearing, the CPO received no input from them regarding APS’ financial responsibility.  
Regarding its issue no. 5, VO argued that the determination to award to APS was clearly erroneous, arbitrary, capricious, or contrary to law.  They argued in that issue that VO “submitted the proposal most advantageous to the State of South Carolina, based on its experience, financial condition and cost and was, and is, a responsible offeror ready and willing to provide the services at the cost of its proposal.”  The determination that APS’ proposal was most advantageous to the State was made by the evaluation committee.  However, OIS did not offer testimony from the evaluation committee members at the hearing.  When I noticed that the evaluators were not in attendance, I offered to ask OIS to deliver them on day two of the hearing.  All the parties declined my offer.  Therefore, the CPO has heard no evidence to prove that the evaluators were clearly erroneous, arbitrary, capricious, or contrary to law in their determination that APS’ proposal was most advantageous to the State.  

APS’ EXPERIENCE & KEY PERSONNEL


In this issue, VO, Magellan and Blue Cross argued their protest issues collectively.  The issues addressing APS’ experience factors include VO issue no’s 9, 10, and 12, Magellan issue no’s 1, 2, and 5, and Blue Cross’ issue no’s 1, and 2.  The allegations under this category include that APS is non-responsible because it misrepresented its experience in administering and managing behavioral health care programs similar to that described in the RFP, that APS is non-responsible because it does not currently process claims for at least 400,000 covered lives (VO #9 and 12 and Magellan #1 and 2), and that APS was nonresponsive with regard to providing the names and qualifications of the top three principle individuals responsible for implementation of the contract (VO #10).  


The Executive Overview provides a general description of the plan, the scope of the contract and broad statements about the contractors capabilities.  The factors stated by OIS to be used in determining the responsibility of the contractor (Ex. 1, A-2) provide more specific information.  Specific to this protest issue, it reads that the following factors will be used in determining the responsibility of a contractor:

(2) the experience of the Contractor in administering and managing behavioral health care programs similar to that described in the RFP for groups of similar size;

(3) the experience of the Contractor’s present personnel to be assigned to this contract;

The factors stated by OIS to be used in determining an offeror’s capability of successfully and fully performing the contract (Ex. 1, A-2) provide additional information.  Specific to this protest issue, the RFP reads that the following factors will be used in determining a contractor’s capability of successfully and fully performing the contract:

(2) Currently processes claims for at least 400,000 covered lives

(3) Currently processes a claims volume of at least $10 million annually

(4) Has successfully administered a Plan under mental health parity with the essential features described in the RFP for at least one group of 25,000 subscribers


Regarding the allegation that APS does not have experience in administering and managing behavioral health care programs similar to that described in the RFP, the protestants argued that, in its proposal, APS responded that it processed claims for “nearly” 400,000 lives, not “at least” 400,000 lives, as required by the RFP.  (Ex. 18, p. 3 of the Questionnaire for Proposers.)  Ms. Briton of OIS testified that she used APS’ response to question 11 of the RFP questionnaire to determine this criteria.  Offerors answered question 11 by filling in a table with their five largest group medical plans.  Unfortunately, APS redacted the information in this table so it is not available to the CPO.  


The protestants alleged that APS was nonresponsive with regard to providing the names and qualifications of the top three principle individuals responsible to implementation of the contract.  The RFP requires all offerors to, “Provide the names and the qualifications of the top three principal individuals who will be responsible for the implementation of the Behavioral Health Management Services contract for the State, and describe their background and total experience in behavioral health management services.”  (Ex. 1, p. A-6.)  In response to this question, APS provided the names of Dr. Gary Bucello, Ph.D., Vice President of Implementation and Account Management, and Charles B. Gross, Ph.D., Regional Vice President.  Rather than provide the name of the dedicated account executive, APS responded, “In addition to the above, APS will hire, in collaboration with OIS, an individual to serve as your Dedicated Account Executive.”  APS continued to write that it desired OIS’ participation in the selection of the dedicated account executive.   (Ex. 19.)  


In her determination that APS was responsive to this requirement, Ms. Briton testified that she reviewed the entire proposal for names of APS personnel to be assigned to the project, not merely the response to question 21.  She referred also to APS’ responses to question 27 (Ex. 18, p. 43.), question 43 (Ex. 18, p. 88.), pages 48-101 of the APS point-by-point response, (Ex. 18.), and pages 98-100.  

APS’ EXPERIENCE & KEY PERSONNEL – CONCLUSIONS OF LAW


The protestants are correct on two points of their allegations.  First, in response to question no. 3 of the questionnaire, APS’ proposal reads “These plans represent nearly 400,000 covered lives.”  (Ex. 18, p. 3 of the Questionnaire for Proposers.)  Second, APS only provided the names and qualifications of two of the top three principal individuals who will be responsible for the implementation of the Behavioral Health Management Services contract for the State.  Therefore, APS could only describe the background and total experience in behavioral health management services of two of the three principal individuals.   


The RFP provided specific requirements for responsibility, which read, as follows:

For purposes of guidance, OIS believes that a Contractor does not have the capability of successfully and fully performing the contract unless it:

(1)  Currently adjudicates behavioral health claims at full parity, fully coordinated with a comprehensive medical plan it does not administer. 

(2)  Currently processes claims for at least 400,000 covered lives.

(3)  Currently processes a claims volume of at least $10 million annually.

(4)  Has successfully administered a Plan under mental health parity with the essential features described in the RFP for at least one group of 25,000 subscribers.

(5)  Has been in the business of providing behavioral health management services for at least three (3) years.  (Ex. 1, p. A-2.)

This same section of the RFP reads further, “The determination of responsibility will be made after a review of all information supplied by the Contractor in response to the QUESTIONNAIRE FOR PROPOSERS, which is to be submitted with the proposal, as Section 1-C.”  Ms. Briton of OIS testified that she considered APS’ entire proposal in determining it responsive to the RFP, not merely APS’ response to this one request.  


APS adds that its response reads that, “APS has implemented contracts with Parity representing approximately 1.7 million lives. . .”  (Ex. 18, p. 2 of the Executive Summary.)  OIS noted that the reference inquiries conducted by the evaluation committee indicated that APS is capable of handling this contract.  (On a scale of 1 – 5, with 5 being the highest score, APS received scores of 4 or 5 from all references.)  


Regarding the matter of APS not providing the name and qualifications of their third top principal individual who will be responsible for the implementation of the Behavioral Health Management Services contract for the State, the omission is a technical violation of the RFP.  Regarding completion of the questionnaire, the RFP requires, “All PROPOSERS must complete the QUESTIONNAIRE FOR PROPOSERS, Item C of this Appendix 2.”  (Emphasis per the original.)  


SC Code Regulation 19-445.2070, Rejection of Individual Bids, reads, “Any bid that fails to conform to the essential requirements of the invitation for bids shall be rejected.”  (Emphasis added.)  The Procurement Review Panel has held, “a requirement is not "essential" simply because it is mandatory.  The mere fact that a requirement is mandatory does not make it “essential.”  (In Re: Protest of Gregory Electric, Case No. 1989-17.)  Further, the Code allows for the waiver or correction of nonessential requirements 

of any solicitation.  It reads, in pertinent part, as follows:

A minor informality or irregularity is one which is merely a matter of form or is some immaterial variation from the exact requirements of the invitation for bids having no effect or merely a trivial or negligible effect on total bid price, quality, quantity, or delivery of the supplies or performance of the contract, and the correction or waiver of which would not be prejudicial to bidders. The procurement officer shall either give the bidder an opportunity to cure any deficiency resulting from a minor informality or irregularity in a bid or waive any such deficiency when it is to the advantage of the State. Such communication or determination shall be in writing.  (SC Code Section 11-35-1520(13).)

APS provided the names and qualifications of two of its top three principle individuals responsible to implementation of the contract.  They offered to select the third principal individual with OIS’s input.  Further, APS provided the names of five officials of their corporate implementation team for the contract.  (Ex. 22, p. 37.)

APS’ EXPERIENCE & KEY PERSONNEL – DETERMINATION

The Procurement Review Panel has held consistently that a protestant bears the burden of proof to prove its allegations.  With regard to the responsibility issues, i.e., 400,000 lives and similar experience, the protestants have not met their burden of that Ms. Britton acted arbitrarily in finding APS responsible. Regarding the fact that APS listed only two of its top three principal individuals who will be responsible for the implementation of the Behavioral Health Management Services contract, the CPO finds that this omission is a minor informality or irregularity according to SC Code Section 11-35-1520(13) as it has no effect on price or quantity and no effect and merely a trivial or negligible effect on quality or delivery of the performance of the contract.  APS committed to hiring a dedicated account executive with OIS’s participation.  Under this method, APS actually provided OIS with superior oversight into the selection of the dedicated account executive.  Therefore, these issues are dismissed.   


[As in the issue of APS’ financial responsibility above, OIS did not offer testimony from the evaluation committee members at the hearing.  When I noticed that the evaluators were not in attendance, I offered to ask OIS to deliver them on day two of the hearing.  All the parties declined my offer.  Therefore, the CPO has heard no evidence to prove that the evaluators were clearly erroneous, arbitrary, capricious, or contrary to law in their determination that APS’ proposal was most advantageous to the State.]  

APS’ PROVIDER NETWORK AND FEE STRUCTURE

In this issue, VO, Magellan and Blue Cross argued their protest issues collectively.  The issues addressing APS’ provider network are stated in Magellan’s issue no. 2, which reads in part, “the provider network proposed by APS cannot provide adequate access to participants and cannot contain the number of facilities indicated as those numbers do not exist,” and the latter statement in Blue Cross’ issue no. 1, which reads “APS purports to have more behavioral health care facilities than exist in this State.  Further, Blue Cross alleges, “The fee schedules proposed by APS are not favorable to the State.”  (Issue no. 2.)


These issues arise from the following requirement of the RFP:

3.2 NETWORK ADMINISTRATION

The CONTRACTOR shall at a minimum provide all of the services described herein, and its response to this solicitation describe in detail the procedures, personnel and other goods and services necessary to provide:

3.2.1  a network of participating behavioral health care providers who are appropriately credentialed, and in sufficient quantity, locations, and specialty distribution;

3.2.2  a continuum of treatment services and settings for delivery of medically necessary covered inpatient and outpatient behavioral health services;

3.2.3  at contracted fee-for-service rates that are favorable to the State.  (Ex. 1, p. 35.)

(emphasis added) APS responded to this requirement at various points in its proposal.  Under its Organizational Credentialing Criteria, APS wrote, “Active state and/or federal license to provide the level of care stated on application verified by a copy of active state and/or federal license and query into the OIG Sanctions Report.”  (Ex. 18, p. 7.)  Also, APS wrote, “APS already has a robust network in place in the State of South Carolina of over 300 providers . . .”  (Ex. 18, p. 48 of the Questionnaire for Proposers.)  On that same page, APS wrote, “We currently have over 300 providers in South Carolina.”  Additionally, regarding its network of inpatient facilities, APS wrote, “APS currently has 34 inpatient facilities in our South Carolina network.”  (Ex. 18, p. 49 of the Questionnaire for Proposers.)  Finally, APS included a list entitled Inpatient Facilities where they listed their inpatient facilities by number and zip code for cities inn the South Carolina network.  (Ex. 18.)

However, under examination, Terah Cochrane, RN, Senior Vice President for National Sales, of APS, acknowledged that this listing exaggerates APS’ network of inpatient providers by nineteen.  Included in this exaggeration are the cities of Greer, which has one inpatient facility, not 11, and Simpsonville, which has one inpatient facility, not 10.  Therefore, the appropriate number of inpatient facilities in the APS South Carolina network is currently 15, not 34.  Ms. Cochrane stated that she could not explain these errors, but APS argued that these errors were not intended misrepresentations.  

APS’ PROVIDER NETWORK AND FEE STRUCTURE – CONCLUSIONS OF LAW

The first allegation in this category was that APS was nonresponsive to the requirement for a sufficiently credentialed network of providers.  (Blue Cross #1 and Magellan #2.)  Regarding the network of providers, the RFP requires only a description of a network of behavioral health care providers who are appropriately credentialed, and in sufficient quantity, locations, and specialty distribution.  (Ex. 1. P. 35.)  APS provided statements offering its provider network as well as the number of inpatient provider facilities by zip code.  The Code defines a responsive offeror as “a person who has submitted a bid or offer which conforms in all material aspects to the invitation for bids or request for proposals.”  Based on a review of APS’ proposal, it appears that they provided the required information regarding facilities.


Also, at issue is a question of whether APS is capable of providing adequate access for State participants to a sufficiently credentialed network of providers.  This question is one of APS’ responsibility as an offeror.  The Code defines a responsible bidder or offeror as “a person who has the capability in all respects to perform fully the contract requirements and the integrity and reliability which will assure good faith performance which may be substantiated by past performance.”  As noted above, APS acknowledged two discrepancies in its list of inpatient facilities by zip code.  Those discrepancies cut the APS list of inpatient facilities in its South Carolina network by more than one-half.  However, the CPO received no testimony to prove that APS could not perform the contract with 15 inpatient facilities.  All the parties agreed that the provider network must be in place by October 1, 2001.  Therefore, in determining APS’ responsibility, we can consider their potential for delivering a network of behavioral health services.  


The second issue to consider under this category is that Blue Cross alleged that the fee schedules proposed by APS are not favorable to the State.  The RFP requires only that the contractor describe the procedures, personnel, and goods and services needed to provide behavioral health services “at contracted fee-for-service rates that are favorable to the State.” (Ex. 1, p. 35.)  In response to the protest, APS stated that their fee structure is favorable to the State and that the fee schedule is negotiable.   

APS’ PROVIDER NETWORK AND FEE STRUCTURE – DETERMINATION

APS was responsive to the requirements of the RFP.  They provided sufficient information regarding their network of facilities and fees.  Any shortcomming in describing the required procedures, personnel and other goods and services is certainly a minor informality that OIS can either waive or require APS to correct. 

OIS’ REJECTION OF VO’S PROPOSAL AS NONRESPONSIVE

In its issue no’s 1-5, VO protested OIS’ rejection of its proposal as nonresponsive and argues these issues alone.  OIS rejected VO’s proposal on the basis that VO qualified its administrative fee price of $1.18 per subscriber per month by writing two footnotes on its cost proposal.  (Ex. 26.)  In the first footnote, VO wrote “Assumes a dependency factor of 1.78.”  In the second footnote, VO wrote, “Value Options guarantees that the Year 2 and Year 3 rates will not increase by more than the Medical CPI at the time of the renewal, given that there are no changes to the plan design.”  

VO argued that the RFP did not require a fixed fee (Issue #1), that its offer of a fixed price with an economic price adjustment was responsive (Issue #1), that their fixed price plus the medical CPI can be evaluated historically and budgeted predictably (Issue #2), that consideration of their offer would not be prejudicial to the other offerors (Issue #3), and that the proposal from VO complies with the specifications in all material respects (Issue #4).  VO also argued that it submitted the proposal most advantageous to the State (Issue #5).  

In its rejection of VO’s proposal, OIS’ wrote the following, in part:

Value Options inserts on its price submission sheet the following: “Value Options guarantees that the Year 2 and Year 3 rates will not increase by more than the Medical CPI at the time of renewal, given that there are no changes to the plan design,” this conditions the price and under 19-445.2070D is an “attempt by the proposer “to impose conditions which would modify requirements . .  .since to allow the [proposer] to impose such conditions would be prejudicial to other [proposers]. . . .It is not possible to either budget for or evaluate an unknown price.” 


In the RFP, OIS asked the offerors to provide a fixed price for the term of the contract.  They wrote, “OIS is asking proposers to quote an administrative fee per subscriber per month for all services rendered under this contract.  This fee is to be guaranteed for the three-year term of the contract.”  (Ex. 1, Executive Summary, p. ii.)  OIS also addressed price in Amendment No. 1 that it issued to answer the questions raised by prospective offerors.  In its response to question 5, OIS wrote, “The administrative fee quoted in the Cost Proposal should be a flat rate quoted on a per subscriber (employee or contract holder) per month basis for the initial three-year term of the contract.”  (Ex. 2, p. 5.)  In its response to question no. 54, OIS wrote, “OIS desires that the Contractor propose one fixed administrative fee that, at a minimum, satisfies all the material and essential features of this solicitation.  The contractor should not propose independent prices for designated features.”  

OIS’ REJECTION OF VO’S PROPOSAL AS NONRESPONSIVE

CONCLUSIONS OF LAW

Regarding award of an RFP, the Code reads, “Award must be made to the responsive offeror whose proposal is determined in writing to be most advantageous to the State . . .”  (SC Code Section 11-35-1530(9).)  The Code defines a responsive bidder or offeror as “a person who has submitted a bid or offer which conforms in all material aspects to the invitation for bids or request for proposals.”  (SC Code Section 11-35-1410(7).)  In this case, the material aspect of the invitation in question is price.  

Discussions with offerors are allowed under certain circumstances.  Regarding discussion with offerors, the Code reads, “As provided in the request for proposals, discussions may be conducted with apparent responsive offerors for the purpose of clarification to assure full understanding of the requirements of the request for proposals.”  (SC Code Section 11-35-1530(6).)  The statute limits discussions with offerors in two ways.  First, the offer must be apparently responsive.  This limitation would disallow discussions with an offeror who was clearly nonresponsive.  Second, the statute limits discussions with offerors to assure full understanding of the requirements of the request for proposals.  

OIS’ REJECTION OF VO’s PROPOSAL AS NONRESPONSIVE

DETERMINATION

VO argues that its cost proposal met the requirements of the RFP by limiting its annual price increases to the CPI.  This is the worst kind on nonsense.  The RFP required a fixed fee for the term of the contract.  VO’s cost proposal was clearly nonresponsive.  Instead of a fixed fee for the term of the contract, VO offered a fixed fee for one year only.  Even that fixed price was qualified with the statement “assuming the dependency factor is 1.78,” which might not be the case.  The only thing that VO guaranteed OIS was that its price would increase for years 2 and 3, contrary to the requirements of the RFP.  VO even qualified its purported not to exceed price increase by writing “given that there are no changes to the plan design.”  (Ex. 6.)  

Further, OIS could not have properly contacted VO to ask them to clarify their cost proposal because both statutory limitations on discussions with offerors prevented it.  First, there is no ambiguity to VO’s cost proposal.  Second, there was no indication that VO did not fully understand the requirements of the RFP.  More importantly, the rules for bid corrections are more appropriate to this situation than the rules for clarification because the change VO seeks to make would actually require the deletion of text in its proposal.  Obviously, the rules governing bid corrections would not allow such a correction.  See Protest of Millers of Columbia, Case No. 1989-3 and Protest of Brantley, Case No. 1994-6.

VO obviously qualified its price.  Therefore, its proposal was nonresponsive to the requirements f the RFP.  Consequently, these protest issues are dismissed. 

OTHER ISSUES

In protest issues 6 and 7, VO argued that OIS erred determining Magellan and Cigna responsive to the requirements of the RFP.  VO argues that OIS allowed Magellan and Cigna Behavioral Health (Cigna) to clarify their proposals while rejecting VO’s proposal as nonresponsive for a similar infraction.  Magellan submitted two proposals even though the RFP read, “Proposers are to submit only one proposal to provide Behavioral Health Management Services.”  (Ex. 1, p. 8, paragraph 1.15.1.)  OIS wrote a letter to Magellan asking them to designate which of its two proposals OIS should evaluate.  Magellan responded specifying which of its proposals should be evaluated.


In its cost proposal, Cigna offered a fixed fee, but included six “Financial Assumptions.”  These statements could be interpreted as qualifiers to Cigna’s cost proposal.  OIS wrote Cigna asking it “Please inform us . . . whether or not any of the statements in the Cost Proposal are intended to qualify in any way the Cost Proposal submitted by Cigna.”  Cigna responded writing, in part, “the financial assumptions and statements contained in the Cost Proposal are not intended to qualify in any way the Cost Proposal.”  VO argues that OIS was unfair and inequitable in allowing the other offerors to clarify their proposals while rejecting VO’s proposal as nonresponsive.

OTHER ISSUES – CONCLUSIONS OF LAW

As noted above, the Code defines a responsive bidder or offeror as “a person who has submitted a bid or offer which conforms in all material aspects to the invitation for bids or request for proposals.”  (SC Code Section 11-35-1410(7).)  All three offerors, Magellan, Cigna, and VO, submitted proposals that did not conform in all materials aspects of the RFP.  OIS allowed two of the three offers to clarify their proposals.  Regarding the acceptance of bids, the Code reads, “Bids shall be accepted unconditionally without alteration or correction, except as otherwise authorized in this code.”  (SC Code Section 11-35-1520 (6).)  The Code does authorize discussions with offerors in certain circumstances.  It reads, “As provided in the request for proposals, discussions may be conducted with apparent responsive offerors for the purpose of clarification to assure full understanding of the requirements of the request for proposals.”  (SC Code Section 11-35-1530(8).)  Specific to modifications of requirements by bidders or offerors, the regulations read, “Ordinarily a bid should be rejected when the bidder attempts to impose conditions which would modify requirements of the invitation for bids or limit is liability to the State, since to allow the bidder to impose such conditions would be prejudicial to other bidders.”  (SC Code Regulation Section 19-445.2070(D).)  The question before the CPO is whether any of these offerors were responsive to the RFP, if OIS erred in allowing Magellan and Cigna t clarify their proposals, and if OIS should have also allowed VO to clarify its proposal.  

OTHER ISSUES - DETERMINATION


VO was clearly nonresponsive to the requirements of the RFP in that they qualified their price in three ways: they stated an assumption as the basis of their price, they only guaranteed their price for one year, not the required three years, and they qualified their price increases for years two and three by stating “given that there are no changes to the plan design.”  Even though Richard Beland , of VO stated that the qualifications were inadvertently added to the cost proposal, the qualifications exist.  Therefore, OIS was forced to reject VO’s proposal.  


Magellan submitted two proposals in direct violation of the RFP.  While their error was not as egregious as VO’s, allowing them to specify which proposal OIS should evaluate could undermine the procurement process by allowing Magellan to make this decision after it knew who the competitors were.  


Cigna specified a fixed price but conditioned it based upon numerous stipulations and financial assumptions.  If, for any reason, those stipulations and financial assumptions are not borne out, one wonders if they would hold their price firm or not.  Allowing offerors to state such stipulations and financial assumptions effectively allowed Cigna to qualify its offer to the State.  This too could allow offeror mischief.  


OIS allowed Magellan and Cigna to clarify their proposal in the hope of enhancing competition.  However, in doing so,they risked the integrity of the proposal process.  More importantly, OIS violated the Code by allowing Magellan and CIGNA to take the actions they did.  Neither the rules governing bid corrections or clarifications would allow the changes or "clarifications" they made.  Accordingly, CIGNA's and Magellen's proposals were non-responsive and should have been rejected. 


_______________________________


R. Voight Shealy


Chief Procurement Officer


   for Goods and Services


________________________________


                          Date

Columbia, S.C.

STATEMENT OF THE RIGHT TO APPEAL


The South Carolina Procurement Code, under Section 11-35-4210, subsection 6, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.
� Because OIS did not offer the notice of intent to award as an exhibit, the CPO does not know this date.  


� This ratio relates current assets to current liabilities and is a measure of short-term solvency, as it shows the extent to which currently maturing obligations can be met.  It is the most commonly used measure of short-term solvency.


� APS filed the S-1 with the Securities and Exchange Commission in preparation of filing an initial public offering (IPO) of stock.  While, the S-1 was not included with the proposal to the state, it was referenced in APS's proposal


� According to Dr. Stanton, financial distress occurs with some combination of the following:  short-term insolvency, long-term insolvency, negative equity, chronic unprofitability, cash flow supported by borrowing, litigation or the threat of litigation, and a lack of retained earnings.


� To date, the Panel has had a very limited opportunity to address the role responsibility plays in the procurement process.  In In: re Protest of Data Trak, Inc., Case No. 1993-10, the Panel addressed the distinction between responsibility and responsiveness.  In Data Trak, the Protestant argued both that the offeror’s response was not responsive and that the offeror was not responsible, both with regard to section 7.1.1 of the RFP.  This section of the RFP required that an offeror “must be able to demonstrate . . . that . . . it has at least five years experience . . ..”





	After acknowledging that the protest included elements of both responsibility and responsiveness, the Panel expressly recognized that “the offeror’s experience [would] be determined when investigating the responsibility of the offeror.”  The Panel then gave a separate ruling for each issue.  On the issue of responsiveness, the Panel held that the proposal was responsive “because it provides the state . . . with information needed for the state to determine offeror responsibility.”  On the issue of responsibility, the Panel found that the Protestant had failed to prove that the offeror “is not a responsible offeror because it does not have a minimum of five years experience.”  As reflected in Data Trak, the Panel has not yet had the opportunity to clearly draw the distinction between responsibility and responsiveness.  See, also In re: Protest of Constables Security Patrol, Inc., Case No. 1989-19 (finding elements of responsiveness and responsibility but declining to characterize the issue either way).





While the Panel has not yet addressed this issue in depth, it has received considerable attention elsewhere.  The distinction between responsibility and responsiveness is discussed in detail by two of the pre-eminent books on public contracts.  See John Cibinic, Jr. and Ralph C. Nash, Jr., Formation of Government Contracts 404 - 428, 545 - 553 (3d ed. 1998) and Richard J. Bednar et al., Construction Contracting 60 - 71, 90 - 95 (1991).    Mr. Bednar’s book discusses both state and federal procurement law.  While not always the same as state procurement law, federal procurement law could bepersuasive on those issue in which it is similar because it provides a ready source of well-developed, balanced, and tested authority.  As one example, Federal Acquisition Regulation 14.404-1(c) is very similar to R.19-445.2065(B).  See Cibinic and Nash, supra, at 637.  On the issue of responsibility versus responsiveness, it appears that other states with the model procurement code apply rules similar to those used at the federal level.  See Appeal of National Elevator Co., Docket No. 1251 (Maryland Board of Contract Appeals October 17, 1985).


� Special standards of responsibility are nothing new.  See generally How to Process and Evaluate Bids 53 (National Institute of Governmental Purchasing, 1995) (copy attached) and John Cibinic, Jr. and Ralph C. Nash, Jr., Formation of Government Contracts 423 - 28 (3d ed. 1998) (copy attached). NIGP is the organization that provides procurement training for most government purchasing officers in South Carolina.


�   At the hearing below, VO appeared to argue that the state can rely only on the certified financial statements requested in the RFP. To the contrary, the State may rely on any information available in making a determination of responsibility, including any information supplied after bid opening. In recognition of this fact, the statute and regulations expressly allow the State to require offerors to submit additional information. Regulation 19-445.2125(B) & (C) and Section 11-35-1810(2).
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