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STATE OF SOUTH CAROLINA

                                                                                       BEFORE THE CHIEF PROCUREMENT OFFICER

COUNTY OF RICHLAND                                                               CASE NUMBER 2000-223

IN THE MATTER OF:

Technology Solutions, Inc. Vs.                                                                                               DECISION

Department of Public Safety

Contract Controversy in Reference to Department of Public Safety Department Purchase Order No. 00-200733

Notice No. 2000-223

Section 11-35-4230 of the South Carolina Consolidated Procurement Code grants the right to initiate a request for resolution of a contract controversy to any vendor or state agency who is aggrieved in connection with the performance of a contract.  Pursuant to this provision, Technology Solutions, Inc. (TSI) filed a request for resolution with regard to programmer services that TSI provided to the Department of Public Safety (DPS).  The Chief Procurement Officer (CPO) for the Information Technology Management Office (ITMO) conducted a hearing on the issues of TSI's request for resolution on April 19, 2001.  Present at the hearing before the CPO were representatives from: Technology Solutions, Inc., the South Carolina Department of Public Safety, and the Information Technology Management Office.

TSI's request for resolution was based upon the following grounds:

Letter dated April 10, 2000, written by Ms. Cathy G. Lanier
I am in receipt of a letter from Tim Giffel stating that it is his decisions that the South Carolina Department of Public Safety owes my firm only $8,400.00.  His decision appears to be based solely on their argument concerning a purchase order that was not approved by me as the sole source of funding, nor were we informed as to this cap prior to bidding and starting the work we were retained to do.  I would like your help to appeal that decision.

Please let me know what additional information you need from me so that you can resolve this contract dispute according to Section 11-34-4230 of the SC Procurement Code.  I have assembled a timeline and other documents showing that we were misled in this procurement, and have right to be paid for the work we were retained for and urged to continue.  May we meet to discuss the particulars?

Letter dated January 23, 2001, written by Ms. Margaret A. Collins, Esq.
I am writing to request a status on this matter.  My records reflect that this hearing was rescheduled because of a litigation conflict I had on the previously scheduled date.

I wish to request a final hearing on this matter.  At this final hearing, I will request either a resolution and payment to my client or an injunction against further use of the software application produced by T.S.I.  As you know, this coding of all or almost all of the application was produced off-site.  Further, no license or payment has been received.  Therefore, continued use of the product is considered misappropriation or conversion of T.S.I.'s work-product.  Of course, we will be happy to informally meet in an attempt to settle the case.

Please let me now if this request should be directed to Mr. Moore or another hearing officer.

BACKGROUND

Between November 2 and 9, 1999, a representative of DPS’s Information Technology Office placed telephone calls to vendors requesting quotes for hourly rates to be charged to DPS for the Y2K (year 2000) conversion of DPS’s computerized testing system, the WANG Testing System.

On November 9, 1999, TSI responded to DPS’s request with an written offer to provide programmer services (CPO Exhibit 1).

DPS received four responses.  Vendors responding were:


Technology Solution, Inc.

$70.00 per hour


DocuSource


$75.00 per hour


Extra Mile Consulting

$75.00 per hour


Network Enterprises, Inc.

$95.00 per hour

On November 15, 1999, DPS’s Information Technology Office telephoned TSI to advise it that TSI would receive the award for programmer service.

Also, on November 15, 1999, DPS’s Procurement Office issued purchase order number 00-200733 to TSI.  Printed on the purchase order was the statement, “Programming services for WANG per attached specifications1 contained in Technology Solution 11/9/99 Quote.  Not to Exceed $8,400.00.” (CPO Exhibit 1, attached)

DPS provided TSI with a Request for Programming Services (CPO Exhibit 2) via email on November 16, 1999.

On November 17, 1999, representatives from DPS’s Information Technology Office and TSI met face to face for the first time to discuss the project DPS wanted the TSI programmer to work on.

TSI received the purchase order issued by DPS on November 22, 1999.

In uncontested testimony given by DPS and TSI before the CPO both parties acknowledged that: 

· A contract to provide programmer services at $70.00 per hour existed between DPS and TSI.

· During the time TSI was providing those services, there were regular meetings and discussions taking place concerning the development of the software application DPS needed.

· The discussions resulted in modifications to the document DPS’s Information Technology Office created and provided to TSI that detailed the programming services and deliverables DPS wanted TSI to provide.

· DPS claims that TSI did not complete the programming services within the timeline requested by DPS.

· TSI continued to work on the project beyond the timeline requested by DPS.

On April 10, 2000, TSI requested resolution of a contract dispute between TSI and DPS concerning the payment for programming services TSI provided to DPS.  After a hearing had already been scheduled and continued, TSI, through its attorney, supplemented its request for resolution with a letter dated January 23, 2001.
DISCUSSION

Claims Stated
According to Section 11-35-4230(2), a party requesting resolution of a controversy must set forth "the general nature of the controversy and the relief requested with enough particularity to give notice of the issues to be decided."  The CPO has identified only two "claims" or "requests" from both of TSI's letters:

  1.  A request for monetary damages resulting from the state's alleged breach of contract; and,

2.  A request for an injunction against further use by the State of any software code produced by TSI for the Wang system on the grounds that continued use of the code would constitute a conversion/ misappropriation of TSI's property.

At the close of the CPO hearing, TSI's attorney verbally claimed, without any explanation or citation of authority, that TSI was also entitled to relief under the theory of unjust enrichment.
  However, TSI's written requests for resolution do not give notice of such a claim.  [See: Stanley Smith & Sons v. Limestone College, 322 S.E.2d 474 (S.C. Ct. App. 1984) (citing Fitzsimons v. Guanahani Co., 16 S.C. 192 (1881)), on a complaint setting up an express contract there cannot be recovery on quantum meruit.]  Moreover, section 11-35-4230 requires that all requests for resolution be in writing.  Even if TSI had submitted a written claim for unjust enrichment, the CPO doubts such a claim is viable.  According to the South Carolina Attorney General, our state's constitution prohibits such a claim.  1976 S.C. Op. Atty. Gen. No. 4309 ("Article 3, § 30, bars any recovery on the theory of unjust enrichment.").
Issues
In order to resolve these two claims, four issues must be decided.  They are:
1.  What is the contract between DPS and TSI?

2.  Who is authorized to bind the State to a contract or to modify the contract between DPS and TSI?

3.  What rights do DPS and TSI have concerning the work product of the programmer that worked on DPS’s WANG Testing System?

4.  What does DPS owe TSI for programmer services?

In addition, there is one final issue before the CPO that is not directly related to the contract controversy but warrants consideration. TSI asked the CPO to expunge two complaint letters DPS filed with the Materials Management Office against TSI and to clear TSI of any claims against it for non-performance as identified in the letters of complaint.  (TSI’s request to expunge the complaint letters is discussed as a part of Issue 3.)

Analysis
Issue 1.  What is the contract between DPS and TSI?

Paramount to the controversy before the CPO is what constituted the contract between DPS and TSI.  In Carolina Amusement Co. v. Connecticut National Life Ins. Co., 437 S.E.2d 122, 125 (S.C. Ct. App. 1993), the South Carolina Court of Appeals states:
In South Carolina, the formation of a contract is governed by well-settled principles.  Quite simply, ‘[a] contract exist where there is an agreement between two or more persons upon sufficient consideration either to do or not to do a particular act.’  Stated another way, there must be an offer and an acceptance accompanied by valuable consideration. (citations omitted)
Relative to the contract between DPS and TSI:

· The offer occurred when TSI provided a written response to DPS stating it would provide programmer services for $70.00 per hour.

· The acceptance occurred when TSI received a properly issued purchase order, P.O. No. 00 200733.

Using the South Carolina Court of Appeals case cited above, the CPO determines that, simply put, TSI offered programmer services for $70.00 per hour and DPS agreed to purchase up to 120 hours of programmer services.  This is the plain and simple interpretation of the two documents that make up the contract between DPS and TSI.

The terms of the contract are limited to the written offer from TSI dated November 9, 1999, and the purchase order issued by DPS dated November 15, 1999. No other documents shared between the parties can be considered a part of the contract.  Based on these documents, DPS was contracting for programmer services, not for any specific deliverable.  Accordingly, TSI did not commit to perform any specific task in its offer.
Issue 2.  Who is authorized to bind the parties to a contract or to modify the contract between DPS and TSI?

“A governmental body or agency has the power to contract within the limitations imposed by constitutional and statutory provisions.”  72 C.J.S. Supp Public Contracts § 4 (1975).  
DPS’s power and the limitations of its power to contract with TSI is governed by the South Carolina Consolidated Procurement Code.  S.C. Code Ann. § 11-35-40.  In the hearing before the CPO, DPS testified that it entered the contract for programmer services in accordance with the Code's small purchase procedures, as found in Section 11-35-1550 of the S.C. Consolidated Procurement Code, which states:

Bid procedures on procurements not exceeding twenty-five thousand dollars

(1) Authority. The following small purchase procedures may be utilized in conducting procurements for governmental bodies that are less than twenty-five thousand dollars in actual or potential value. An agency may conduct its own procurement under five thousand dollars in actual or potential value, and any agency that has received procurement certification pursuant to Section 11-35-1210 to handle the type and estimated value of the procurement may conduct the procurement under its own authority in accordance with the procedures prescribed in this section; provided, however, procurement requirements must not be artificially divided by governmental bodies so as to constitute a small purchase under this section.
. . . . 

(2)(c) Purchases from five thousand one dollars to ten thousand dollars. Solicitations of verbal or written quotes from a minimum of three qualified sources of supply must be made and documentation of the quotes attached to the purchase requisition. The award shall be made to the lowest responsive and responsible source. 
Concerning contracting authority, Ms. Dixie DeLoach, Director of Procurement for DPS, testified that the procurement office was the only department within DPS that could assign, award or modify contracts for DPS.  Furthermore, the persons within an agency that can execute or change contracts is provided in Section 310 of the Code which states:

(25) “Procurement officer” means any person duly authorized by the governmental body, in accordance with procedures prescribed by regulation, to enter into and administer contracts and make written determinations and findings with respect thereto.  The term also includes an authorized representative of the governmental body within the scope of his authority.

The CPO finds that DPS’s testimony relative to how contracts are managed complies with the S.C. Consolidated Procurement Code and the guidelines and procedures commonly used by state agencies for contracting purposes.

The significance of DPS’s contracting procedures go to the crux of TSI’s testimony concerning its decision to continue to provide programmer services beyond the 120 hours specified on the DPS purchase order.  TSI testified that it understood the contract between it and DPS to be based on an emergency procurement as defined in the Procurement Code and not to be limited by the dollar amount or total hours reflected on the purchase order it received from DPS.  Furthermore, TSI testified that it continued to provide programmer services beyond the 120 hours because employees of DPS instructed TSI to continue its work.  The question before the CPO is whether or not TSI can rely on its assumption about the procurement being an emergency procurement and/or the instruction to continue work as justification for its decision to work beyond the 120 hours approved on DPS’s purchase order.

Regarding the assumption that the procurement was an emergency procurement, Section 11-35-1570 of the S.C. Consolidated procurement Code states:

Emergency Procurements.
Notwithstanding any other provision of this code, the chief procurement officer, the head of a purchasing agency, or a designee of either officer may make or authorize others to make emergency procurements only when there exists an immediate threat to public health, welfare, critical economy and efficiency, or safety under emergency conditions as defined in regulations promulgated by the board; and provided, that such emergency procurements shall be made with as much competition as is practicable under the circumstances. A written determination of the basis for the emergency and for the selection of the particular contractor shall be included in the contract file.

TSI testified that it was told an emergency existed because the software running on the WANG Testing System was not Y2K compliant and it had to be fixed before January 1, 2000.  The person that made initial contact with TSI concerning DPS’s WANG Testing System is employed by DPS’s Information Technology Office.  The DPS Information Technology Office employee acknowledged that he used the word “emergency” in his request to TSI for programmer services.  However, reference to an “emergency” by the DPS Information Technology Office alone does not create an Emergency Procurement as defined by the Procurement Code.  According to Section 11-35-1570, the decision to execute an emergency procurement rests with the head of the agency and must be justified by written determination that becomes a permanent part of the contract file.  The decision or determination that a procurement is an emergency procurement as defined by the Procurement Code does not rest with the vendor and cannot be based on the vendor’s assumption.  More importantly, Section 11-35-1570 only allows the CPO or the head of a purchasing agency to make an emergency procurement, unless one of them authorizes another to make such a procurement.  No evidence was offered that such an authorization was granted.

TSI proposes that since it thought this was an emergency procurement that the rules and procedures for the procurement changed and DPS was not bound by its normal procurement practices.  To accept this argument allows TSI or any vendor to simply claim, “I thought this was an emergency procurement,” and proceed with providing an unlimited amount of work based solely on a telephone conversation.  The CPO rejects TSI’s argument that the procurement was an emergency procurement.

The second part of TSI’s argument deals with who could authorize TSI to continue to provide programming services beyond the 120 hours stated on the purchase order.  This goes directly to TSI’s claim against DPS for payment exceeding the $8,400.00 stipulated as the maximum amount on DPS’s purchase order.

The Court of Appeals of South Carolina addressed the authority of an employee of governmental body to enter into or modify a contract in its decision  Service Management, Inc. v. State Health and Human Services Finance Commission, 379 S.E.2d 442, 444 (S.C. Ct. App. 1989), which states in part:

A governmental body is not immune from the estoppel doctrine where its officers or agents act within the proper scope of their authority but “[t]he public cannot be estopped … by the unauthorized or erroneous conduct or statements of its officers or agents which have been relied on by a third party to his detriment.”

…. 

A private party has no right to public funds received as a result of the unauthorized conduct of a government employee.  Finally, parties entering into agreements with the state assume the risk of ascertaining that he who purports to act for the State stays within the bounds of his authority. (citations omitted)(emphasis added)

The Supreme Court of South Carolina has also addressed the contracting authority of governmental employees in its decision Carolina Power & Light Co. v. Darlington County, 431 S.E.2d 580, 582 (S.C. 1993), when it stated:

[A] person who contracts with a municipality is charged with the knowledge of its limitations and restrictions in making contracts.  On the present facts, this rule put CP&L in a position to either insure that an ordinance or resolution existed, or at a minimum that a contract was made through the Mayor….  The Fire Chief’s lack of authorization from the municipal government, along with procedural variance, is fatal to the existence of capacity to enter into a contract for fire protection services.
See also Schaefer v. Anne Arundel County, 17 F.3d 711, 714 (4th Cir. 1994) ("Thus, persons who contract with the government do so at their peril when they fail to take notice of the limits of the agent's authority.") (applying Maryland law).  Based on these decisions, the CPO finds that TSI cannot rely on the verbal instructions of persons unauthorized to bind DPS in a contractual relationship as justification for its decision to continue to work beyond the hours contracted for by DPS.  

Also relevant to this issue is TSI’s testimony that it was working with DPS as it does with other agencies.  According to Ms. Cathy Lanier, President of TSI, TSI has frequently performed work beyond the dollar limits specified on purchase orders issued by state agencies.  The CPO finds this testimony disturbing and possibly an indication of violation of other contracts TSI has had with state agencies.  Regardless of the circumstances surrounding why TSI may have performed work without a change order or contract modification when working with other state agencies, TSI cannot rely on those previous experiences as the basis for how it works with DPS.

Finally, Section 11-35-310(4) of the S.C. Consolidated Procurement Code requires that a written alteration (a “change order”) be executed to modify price, quantity or other provisions of any contract and that such alteration be made by mutual agreement of the parties to the contract.  Neither the contract file nor the testimony before the CPO indicated either DPS or TSI took any action to create a change order for programmer hours exceeding the original 120 hours stated on the purchase order.  Without a written alteration, the contract cannot be changed.

The CPO finds that the authority to bind DPS to a contract modification rests with the DPS Procurement Office and that no such authority to modify the contract was granted in this case.  Therefore, the contract must stand as written without modification.

Issue 3.  What rights do DPS and TSI have concerning the work product of the programmer that worked on DPS’s WANG Testing System?

TSI has requested an injunction against further use by the State of any software code produced by TSI for the Wang system on the grounds that continued use of the code would constitute a conversion/misappropriation of TSI's property.  During the hearing, neither TSI nor DPS offered any testimony or arguments concerning this issue.  However, DPS did state in its testimony that it was not using the software developed by TSI’s programmer and it has not used the software since June, 2000.  Based on this testimony the CPO finds that DPS is in compliance with TSI’s request and, therefore, the request is moot.  Nevertheless, the CPO grants TSI’s request for an injunction on the use of the software and DPS is ordered not to resume use of the software developed by TSI.

Concerning the complaints DPS filed with the Materials Management Office against TSI, the CPO agrees with TSI’s assertion that it only agreed to provide programmer billable hours.  DPS testified it requested programmer services when it contacted the vendors for pricing and the responses from the vendors indicate the vendors offered programming services not an end product.  None of the testimony given before the CPO indicates that DPS intended to contract for more than programming services.  
DPS did not contract for a finished product and cannot, after the fact, file a complaint against TSI because a product was not delivered to DPS’s satisfaction.  The CPO agrees with TSI that the vendor complaints filed against it are without merit and that they should be noted accordingly.

Issue 4.  What does DPS owe TSI for programmer services?
The CPO determined in issue 1 that the contract was made up of TSI’s offer to provide programming services for $70.00 per hour and DPS’s decision to purchase 120 hours of programming services from TSI.  In issue 2 the CPO determined that only the DPS Procurement Office could execute a modification to the contract between DPS and TSI and that no such modification was made.  These findings set the basis for the determining what DPS owes TSI for the services it provided.  Based on all the evidence presented, the CPO determines that DPS owes TSI $8,400.00 for the programming services.

At the close of the CPO's hearing, TSI's attorney also requested interest be charged against DPS for the balance due TSI that was not paid within the “thirty work days from acceptance of the goods or services and proper invoice” as required by Section 11-35-45 of the Procurement Code.  As this issue was not raised by TSI's written requests for resolution, this verbal demand is dismissed.  (Section 11-35-4230 requires that requests for resolution be made in writing.)  However, the CPO finds that DPS should have certified both its satisfaction, or lack thereof, with TSI's services and TSI's invoices upon receipt of those invoices.  Since DPS never indicated its dissatisfaction with TSI’s services within a reasonable time frame from the time TSI invoiced DPS, it must be assumed that DPS was satisfied.  Accordingly, the CPO believes that the Comptroller General should comply with section 11-35-45 and its internal rules by levying against DPS the amount called for by section 11-35-45.

TSI also requested its attorney’s fees be paid by DPS.  First, this request was not made in TSI's written requests for resolution.  Accordingly, the verbal request is dismissed.  (Section 11-35-4230 requires requests for resolution to be in writing).  Second, TSI has offered no grounds for recovering its legal fees.  In the absence of a statute or contract provision entitling a party to legal fees, each party bears its own attorneys' fees. First Union National Bank of South Carolina v. FCVS Communications, 494 S.E.2d 429, 430 (S.C. 1997) ("Attorney's fees are not recoverable unless authorized by contract or statute.").  As TSI has pointed to no legal basis for its claim of legal fees, this request is denied.

DETERMINATION

The contract between DPS and TSI was for 120 programmer billable hours at $70.00 per hour.  The contract was never modified by a person authorized to make modification to DPS contracts.  DPS owes TSI $8,400.00 for programmer services.  TSI is cleared of the claims against it for non-performance (i.e. the vendor complaint forms issued by DPS).  TSI’s requests for interest and attorney’s fees are dismissed as inappropriately filed.  DPS should pay any interest penalties accessed against it by the Comptroller General.

It is so ordered.

                 For the Information Technology Management Office




                 Ron Moore

                 Information Technology Management Officer

May 21, 2001

The South Carolina Procurement Code, under Section 11-35-4230, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests further administrative review by the Procurement Review Panel under Section 11-35-4410(1) within ten days of the posting of the decision in accordance with Section 11-35-4230(5).  The request shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

If you elect to utilize this subsection of the Code, please set forth the grievances and define what relief is being sought in accordance with this subsection.  Upon receipt of this request, your appeal will be forwarded to the Procurement Review Panel.

Additional information regarding the protest process is available on the internet at the following web site:
 http://www.state.sc.us/mmo/legal/lawmenu.htm
1 The “attached specifications” DPS referred to in this its statement was the TSI offer letter.  There were not any specifications concerning the DPS WANG Testing System.


�  Unjust enrichment is a theory under which a court can prevent one party from being unjustly enriched by the efforts of another.  Recovery under this theory requires proof of certain established elements of the claim.  Myrtle Beach Hospital, Inc. v. City of Myrtle Beach, 532 S.E.2d 868, 872 (S.C. 2000).  Quantum meruit, quasi-contract, and implied-in-law contract are all equivalent terms for the equitable remedy of restitution, which is used to prevent unjust enrichment.  Id. and Stanley Smith & Sons v. Limestone College, 322 S.E.2d 474, 478 n.1 (S.C. Ct. App. 1984) (Bell, J.).





PAGE  
1

_927527638.doc
�



�
















