                                                                                                                                      Posting Date  06/11/01

                                                                                                                                        Mail Date     06/11/01

STATE OF SOUTH CAROLINA

                                                                                       BEFORE THE CHIEF PROCUREMENT OFFICER

COUNTY OF RICHLAND                                                               CASE NUMBER 2000-217

IN THE MATTER OF:

Jones Engineering Vs.                                                                                               DECISION

Information Technology Management Office

Notice No. 2001-217

Solicitation No. S4127

The South Carolina Consolidated Procurement Code grants the right to protest to any bidder who is aggrieved in connection with the solicitation or award of a contract.  Jones Engineering Sales, Inc. (JES) filed a protest against the Information Technology Management Office for issuing a non-competitive solicitation under section 11-35-4210, of the South Carolina Consolidated Procurement Code.  The Chief Procurement Officer (CPO) for the Information Technology Management Office (ITMO) renders this decision without a hearing based on the evidence presented in JES’s letter of protest and the procurement record for S4127.

JES's protest was based upon the following grounds:

We are writing this letter to protest the above solicitation.  We request that you allow us to bid Powerware/Exide UPS as an equal to the specified Liebert UPS on this project.

As a taxpayer and a local state of SC Business vendor, we believe that the state should allow competition between manufacturers of equipment that meet or exceed the specifications such as our equipment.  These are tight budget times, which not only affect the State of SC but also affect local businesses that support the state during good times and bad times.

Attached you will find a list of events [CPO’s attachment 1] with dates where we diligently attempted to ask permission to bid our product from your user and purchasing agent.  We also enclosed a partial list of state agencies that have purchased our equipment from competitive bids.  We [have] come to [the] conclusion that we will not get any results without filing a protest to your office.

Please review the attached the (sic) documents and give us a call to discuss this matter.

FINDINGS OF FACT

On March 19, 2001, ITMO issued a best value bid numbered 01-S4127 for a Liebert Parallel Redundant UPS System (hereinafter called S4127) for the Department of Revenue.

On March 21, 2001, ITMO issued amendment 1 to S4271 setting up a site visit for March 28, 2001.

On April 10, 2001, ITMO issued amendment 2 to S4271 extending the bid opening date to April 18, 2001.

Responses to S4271 were opened on April 18, 2001.  

On April 24, 2001, ITMO issued an intent to award S4271 to HR Allen, Inc. for $207,226.

DISCUSSION

Prior to conducting a hearing on the protest filed by JES, the CPO received from ITMO a motion to dismiss the protest as untimely filed.  The issue of timeliness is jurisdictional and cannot be waived by consent or action, therefore, the CPO has reviewed the motion to determine if he has jurisdiction in this case.

Section 11-35-4210 of the South Carolina Consolidated Procurement Code states:

11-35-4210. Authority to Resolve Protested Solicitations and Awards. 
(l) Right to Protest; Exclusive Remedy. Any prospective bidder, offeror, contractor, or subcontractor who is aggrieved in connection with the solicitation of a contract shall protest to the appropriate chief procurement officer in the manner stated in subsection (2) below within fifteen days of the date of issuance of the Invitation For Bids or Requests for Proposals or other solicitation documents, whichever is applicable, or any amendment thereto, if the amendment is at issue. 
Any actual bidder, offeror, contractor, or subcontractor who is aggrieved in connection with the intended award or award of a contract shall protest to the appropriate chief procurement officer in the manner stated in subsection (2) below within fifteen days of the date notification of award is posted in accordance with this code. 
The rights and remedies granted in this article to a disappointed bidder, offeror, contractor, or subcontractor are to the exclusion of all other rights and remedies of such disappointed bidder, offeror, contractor, or subcontractor against the State at common law or otherwise for the loss or potential loss of an award of a contract under the South Carolina Consolidated Procurement Code. 
(2) Protest Procedure. A protest under subsection (1) above shall be in writing, submitted to the appropriate chief procurement officer, and shall set forth the grounds of the protest and the relief requested with enough particularity to give notice of the issues to be decided. 


JES protested the S4127 as being restrictive and non-competitive because it required offering vendors to bid a Liebert UPS (Uninterruptable Power Supply) and it did not allow for alternate UPSs.  Specifically, JES stated, “We are writing this letter to protest the above solicitation.”

The Procurement Code requires that:

[A]ny prospective bidder … who is aggrieved in connection with the solicitation of a contract … shall protest within fifteen days of the date of issuance of the Invitation For Bids or Requests for Proposals or other solicitation documents, whichever is applicable, or any amendment thereto, if the amendment is at issue.

On its face value, the protest by JES appears to be untimely.  The specification requirements for a Liebert UPS was stated when S4127 was issued.  Neither amendment 1 nor amendment 2 to S4127 altered the requirements for a Liebert UPS.  In fact, amendments 1 and 2 did not address the specification requirements for S4127.

However, JES indicates in its letter of protest that it had tried to get the specifications changed and had communicated with the ITMO buyer and the agency concerning the specifications several times during the procurement process.  Therefore, the CPO finds it relevant to address this issue as raised by JES.

The South Carolina Procurement Review Panel has dealt with an issue very similar to the one raised by JES and in its decision In Re: Protest of Olsten Services, Case Number 1990-16, the Panel states:

Because the right to protest and the mandatory time limits are set forth plainly in Section 11-35-4210(1) for anyone who chooses to read it, protestants are charged with knowing the law, regardless of whether State Procurement advises them of it correctly, or at all.  As for the argument that Olsten’s rights did not begin to run until its informal efforts to resolve the matter failed, the Panel notes that paragraph (2) of Section 11-35-4210 only gives the CPO or his designee the right to resolve “protests” prior to beginning formal administrative review.  Until Olsen set forth its grievance in writing and filed it with the CPO as required by Section 11-35-4210(1) no “protest” existed.

Furthermore, Section 11-35-4210(1) provides that protest must be received within [fifteen] days….  The statute does not give protestants the luxury of pursuing informal remedies and any potential protestant that does so, does so at its own risk.

The Panel has clearly stated that circumstances surrounding the protest of a solicitation cannot affect the time limits established by the Code for the protesting of a solicitation.  Additionally, in its decision In Re: Protest of Oakland Janitorial Services, Case Number 1988-13, the Panel states:

Oakland's argument raises an issue of first impression for the Panel - whether the ten-day period for filing protests set forth in section 11-35-4210 should be considered an absolute bar or whether it may be waived by the consent or conduct of the parties.

Generally, in the absence of statutory language to the contrary, perfection of a review proceeding within the time limited by statute or rule is jurisdictional.  Where the appeal is not taken within the time provided, jurisdiction cannot be conferred by consent or by waiver. see, 4 Am. Jr. 2d, Appeal and Error, 292.  The South Carolina Supreme Court has long considered its ten-day period for filing a Notice of Intent to Appeal jurisdictional because "it is important to the administration of justice that there be no uncertainty" about when a matter has come to an end. Palmer v. Simons, 107 S.C. 93, 92 S.E. 23 (1917).  The Supreme Court recently affirmed its holding that the ten-day period is jurisdictional even though the statute upon which the rule is based was repealed. Mears v. Mears, 287 S.C. 168, 337 S.E.2d 206 (1985).

The ten-day period for filing protests of the decisions of the state in procurement matters set forth in section 11-35-4210 is unconditional.  There are no qualifying words such as "except for good cause shown."  The Panel believes that it is essential to the operation of the government that challenges to its purchasing decisions be limited.  If the time for filing protests can be waived, the State will be unable to determine with certainty when it can enter into a contract with one vendor for vital goods and services without the danger of being liable to another vendor.

The Panel believes that in approving section 11-35-4210 as written the General Assembly recognized that, despite the hardship which might occasionally arise from strict application of the time period, on balance the public is better served if there are definite limits to the right to challenge state procurement decisions.  For these reasons, the Panel finds that the time for filing protests set forth in section 11-35-4210 is jurisdictional and may not be waived by conduct or consent of the parties.

The Panel has held that the requirement that a protest must be filed within the timeline established by Section 11-35-4210 of the Procurement Code is jurisdictional and cannot be waived by the Panel or the CPO.  Based on the evidence before him and according to the guidelines established by the decisions of the procurement Review Panel, the CPO must find that the protest filed by JES is untimely in its filing.  The CPO cannot hear a protest that is untimely.  Therefore, the protest of S4127 filed by Jones Engineering Sales, Inc. is dismissed.

DETERMINATION

JES’s protest is untimely filed.  The State should continue with the award of S4127 in accordance with the provisions of the Code.

Protest denied.

                 For the Information Technology Management Office
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                 Ron Moore

                 Information Technology Management Officer

June 11, 2001

The South Carolina Procurement Code, under Section 11-35-4210, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests further administrative review by the Procurement Review Panel under Section 11-35-4410(1) within ten days of the posting of the decision in accordance with Section 11-35-4210(6).  The request shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.

If you elect to utilize this subsection of the Code, please set forth the grievances and define what relief is being sought in accordance with this subsection.  Upon receipt of this request, your appeal will be forwarded to the Procurement Review Panel.

Additional information regarding the protest process is available on the Internet at the following web site: http://www.state.sc.us/mmo/legal/lawmenu.htm
CPO Attachment 1

