STATE OF SOUTH CAROLINA
)      BEFORE THE CHIEF PROCUREMENT OFFICER

COUNTY OF RICHLAND
)


)                                  DECISION
In the Matter of Protest of:
)


)                           CASE NO. 2000-106

General Revenue Corporation
)


)

Materials Management Office
)                             POSTING DATE:

RFP No. 00-S2700
)

Debt Collection Services                          )                              APRIL 14, 2000


This matter is before the Chief Procurement Officer (CPO) pursuant to a letter of protest dated February 22, 2000, from General Revenue Corporation (GRC).  With this request for proposals (RFP), the Materials Management Office (MMO) attempts to procure debt collection services for various State institutions of higher learning.  After evaluating the proposals, MMO issued notices of intent to award four contracts for this service, to Conserve, NCO Financial Systems, Todd Bremmer & Lawson, and Williams & Fudge.  GRC protests MMO’s notice of intent to award.  Specifically, GRC protests MMO’s rejection of its proposal as nonresponsive to the requirements of the RFP.

In order to resolve the matter, the CPO conducted a hearing April 4, 2000.  Present before the CPO were GRC represented by David Stocker, Esq., Williams and Fudge represented by Robert Perrin, Todd, Bremmer and Lawson represented by Herb Hamilton, Esq., and the State Procurement Office represented by Jimmy Culbreath, State Procurement Officer.  

NATURE OF PROTEST

The letter of protest is attached and incorporated herein by reference.

FINDINGS OF FACT

The following dates are relevant to the protest:

1.  On April 2, 1999, MMO issued RFP No. 99-S858, the first solicitation for this service.

2.  On August 4, 1999, MMO rejected all offers and canceled the solicitation.

3.  On November 10, 1999, MMO issued RFP No. 00-S2700. 

4.  On November 30, 1999, MMO issued Amendment No. 1.

5.  On December 2, 1999, MMO advertised the RFP in South Carolina Business Opportunities.

6.  On December 14, 1999, MMO issued Amendment No. 2.

7.  On February 8, 2000, MMO issued the notice of intent to award.

8.  On February 22, 2000, the CPO received GRC’s protest letter.  

MOTION TO DISMISS

MMO and Todd, Bremer & Lawson asked the CPO to dismiss protest issue no. 1, arguing that the issue was untimely filed in that it addresses the first RFP, not the solicitation in question.  GRC responded by withdrawing that issue as a separate matter indicating that it mentioned the first solicitation for historical reference only.  

MOTION FOR DIRECTED VERDICT

MMO and Todd, Bremer & Lawson asked the CPO to issue a directed verdict on protest issue no. 2, arguing that the record provided sufficient evidence that MMO complied with the requirements for providing notice of the RFP.


SC Code Section 11-35-1520(3) addresses the requirement for notice of solicitations.  It reads as follows:

Adequate notice of the invitation for bids shall be given at a reasonable time prior to the date set forth therein for the opening of bids.  Such notice shall include publications in a newspaper of general circulation in the State such as “South Carolina Business Opportunities” or though a means of central electronic advertising as approved by the Office of General Services.

SC Code Section 11-35-1530 incorporates this provision into to requirements for public notice of RFP’s.  The record reveals that MMO advertised the RFP in South Carolina Business Opportunities on December 2, 1999.  (Ex. 5.)


GRC argues that MMO did not mail the RFP to GRC, or in the alternative, if MMO did mail the RFP they never received it.  GRC argues that this delay created a competitive disadvantage for GRC in that MMO denied GRC adequate time to complete the proposal and return it before the deadline.  The Procurement Review Panel has addressed this issue in previous decisions, including In re: Protest of Winyah Dispensary, Inc., when it wrote the following:  

S. C. Code Ann. Section 11-35-1520(4) requires "adequate notice" not actual notice. The Panel has previously determined that by placing documents in the mail, with proper postage, State Procurement gives adequate notice, as required by the law.  The Panel further determined that actual notice, through certified mail, is not required of State Procurement. See, Case No. 1993-9, In re: Protest of Eastern Data, Inc. It would be an undue burden if the State were required to assure receipt of solicitations.  With the number of solicitations the State issues, the extra cost of sending solicitations, or notice of solicitations, by certified mail would be quite costly and burdensome.  The Code specifically requires an IFB to be issued in "an efficient and economical manner", which clearly does not contemplate the additional cost and labor of utilizing certified mail.  The Panel takes this opportunity to reiterate its previous decision that State Procurement gives adequate notice of a solicitation, as required by law, by placing documents in the mail with proper postage.

(Case No. 1994-18.)  According to the procurement file, MMO mailed GRC the RFP at the same address on GRC’s protest letter.  (Ex. 6.) 

It is evident from the record that MMO met the requirements to providing notice of the solicitation.  Therefore, the request for a directed verdict is granted.  Protest issue no. 2 is dismissed.

DISCUSSION


MMO rejected GRC’s proposal as nonresponsive on the basis that GRC omitted its management assertions letter from the proposal.  MMO required that each offeror include its management assertions letter with the proposal.  (Ex. 2, p. 13, item G.2.)  The management assertions letter is a component of the United States Department of Education’s (USDOE) requirements for Third-Party Service Compliance Audits which were incorporated into the RFP.  USDOE requires that each third-party service provider be audited for compliance with the requirements of Section 668.23 of the Student Assistance General Provisions by an independent auditor.  The third-party service provider is required to submit its management assertions letter to the independent auditor to certify its compliance with the program and identify those programs subject to audit. 

GRC acknowledged that it did not submit its management assertions letter with its proposal, effectively stipulating that it was not entirely responsive to the requirements of the RFP, which are clear and unambiguous.  However, GRC argues that its proposal is materially responsive in that it included the “Report of Independent Auditor.”  GRC argues compliance with the RFP on the following grounds:  (1) the management assertions letter is required by the Audit/Attestation Guide, Engagements of Federal Student Financial Assistance Programs Guide issued by the USDOE, as required by the RFP; (2) the independent auditor certified GRC’s compliance with this program, which requires the management assertions letter; and, (3) the independent auditor acknowledged the management attestations letter in his report.  (Ex. 10, p. 1, first paragraph.)  GRC argues that MMO should have allowed it to cure this immaterial variation from the requirements of the RFP.  

MMO responds that it could not waive the omission as an immaterial variation because it was a mandatory requirement of the RFP.  In making this argument, MMO notes that the RFP reads, in pertinent part, “proposals that fail to include a complete copy of the most current annual compliance attestation report will be ruled non-responsive and removed from further consideration.”  (Ex.2, p. 13 paragraph G.2.)   

CONCLUSIONS OF LAW

The RFP required that offerors submit various documents to verify their compliance with the USDOE’s Student Assistance General Provisions.  One of the requirements is that an independent auditor must certify the third-party service provider’s compliance with the USDOE’s requirements after conducting a Third-Party Servicer Compliance Audit.  The RFP reads, in pertinent part, as follows:

Provide a complete copy of the annual compliance attestation audit report as required by Title IV of the Department of Education.

Note:  The Department of Education has established specific standards for institutions participating in any Title IV program.  Section 668.23 of Student Assistance General provisions further defines the requirements of the Third-Party Servicer Compliance Audits.  Third-Party Servicer Compliance Audits are not required if the servicer contracts with only 1 school; AND the school’s suit covers all aspects of the third-party servicer’s program administration.  Since contractors must be able to provide services to more than one client institution in South Carolina at any given time; however, proposals that fail to include a complete copy of the most current annual compliance attestation report will be ruled non-responsive and removed from further consideration.  For purposes of this RFP, a “complete copy” of the compliance attestation audit report consists of:

1.  Auditor’s letter “Report of Independent Auditor”

2.  Management Assertions Letter

3.  Servicer Information Sheets (includes Division of Responsibility for Compliance Requirements)

4.  Schedule of any Findings and Questioned Costs and 

5.  Independent Auditor’s Comments on Prior Year Findings

(Ex. 2, p. 13)  MMO rejected GRC’s proposal because GRC did not submit its management assertions letter with its proposal. (Item no. 2 above.)


SC Code Section 11-35-1530 (9), Award, reads, in pertinent part, “Award must be made to the responsive offer whose proposal is determined in writing to be the most advantageous to the State, taking into consideration price and the evaluation factors set forth in the request for proposals . . .”  (Emphasis added.)  SC Code Section 11-35-1410 (7) defines a responsive bidder or offeror as “a person who has submitted a bid or offer which conforms in all material aspects to the invitation for bids or request for proposals.”  SC Code Regulation 19-445.2070, Rejection of Individual Bids, establishes the standard for determining whether or not a bid or proposal is responsive.  It reads, “Any bid that fails to conform to the essential requirements of the invitation for bids shall be rejected.”  


The Consolidated Procurement Code (Code) does not define the term “essential requirements.”  However, the Code does address immaterial variations in SC Code Section 11-35-1520 (13), Minor Informalities and Irregularities in Bids, which reads, in pertinent part, as follows:

A minor informality or irregularity is one which is merely a matter of form or is some immaterial variation from the exact requirements of the invitation for bids having no effect or merely an immaterial effect on total bid price, quality, quantity, or delivery of the supplies or performance of the contract, and the correction of which would not be prejudicial to bidders.  The procurement officer shall either give the bidder an opportunity to cure any deficiency resulting from a minor informality or irregularity in a bid or waive any such deficiency when it is to the advantage of the State.  Such communication or determination shall be in writing.  Examples of minor informalities or irregularities include, but are not limited to:

Therefore, the prevailing issue is whether GRC’s omission of the management assertions letter qualifies as a minor informality or irregularity as defined in this section of the Code.  

DETERMINATION

The South Carolina Procurement Panel has issued numerous decisions explaining the application of the minor informality exception such as Protest of American Sterilizer Co., Case No. 1983-2 (failure to include a mandatory, enforceable affidavit of non-collusion is a minor informality); Protest of National Systems, Inc., Case No. 1989-13 (failure to include sample photocopy of student tests, which were needed to demonstrate that the offeror could supply legible copies, was a minor informality, despite being mandatory); Protest of Gregory Electric Co., Case No. 1989-17(II) (failure to include documents regarding vendor’s qualifications is a minor informality, despite being mandatory); and, Protest of Justice Technology, Inc., Case No. 1992-4 (failure to respond exactly as required by the RFP is a waivable technicality if all essential requirements are met).    


MMO focuses its argument on the mandatory nature of the management assertions letter requirement of the RFP as evidence that the letter was an essential requirement of the RFP.  However, the Procurement Review Panel has ruled, “a requirement is not ‘essential’ simply because it is mandatory.”  In re: Protest of Gregory Electric Company, Inc., Case No. 1989-17(II).  The Panel wrote the following:

In order to be responsive, a proposal need not conform to all of the requirements of the RFP; it must simply conform to all of the essential requirements of the RFP.

[B]ecause the Code requires rejection of a proposal when it fails to meet an essential requirement but allows waiver of an immaterial variation from exact requirements, a requirement is not "essential" if variation from it has no, or merely a trivial or negligible, effect on price, quality, quantity, or delivery of the supplies or performance of the services being procured. Waiver or correction of a variance from such a requirement is appropriate under the Code when relative standing or other rights of the bidders are not prejudiced.


In this case, the requirement that offerors include a management assertions letter with their proposals is mandatory under the RFP.  However, SC Code Section 11-35-1520(13) lists “failure of a bidder to furnish financial statements” as an example of a minor informality or irregularity.  Typically, if the State requires offerors to present financial statements with their proposals, an independent auditor must certify the financial statements.  In this case, financial statements were not required, but a report of an independent auditor certifying the offeror’s compliance with the USDOE requirements for third-party service providers was required.  The CPO draws an analogy between these two requirements.  If the General Assembly determined that the omission of a complete set of financial statements is a minor informality, then the omission of a management assertions letter to the independent auditor performing a compliance review is certainly a minor informality.  Section 11-35-1520(13) merely lists examples of minor informalities and irregularities and clearly reads that they are not limited to the examples listed therein.  

It is determined that GRC’s omission of a management assertions letter in its proposal was a minor informality or irregularity under Section 11-35-1520(13) of the Code.  The omission has no effect or merely a trivial or negligible effect on price, quality, quantity, or performance of the services being procured.  Arguably the omission of the entire auditor’s report would qualify as a minor informality as well.  Therefore, the omission of a management assertions letter is clearly a minor informality or irregularity.  GRC’s independent auditor certified GRC’s compliance with the USDOE standards for Third-Party Service Compliance Audits and even mentioned GRC’s management assertions in his report.  (Ex. 10, p. 1, paragraph 1.)  Further, the independent auditor went on to address the actual assertions that GRC had made during the audit.  (Ex. 10, p. 2 of the exhibit, but annotated with p. 8.)  GRC’s protest is granted.  MMO is directed to cancel the notice of intent to award and to reinstate GRC as a responsive offeror.  Also, according to testimony by Bruce Breedlove, MMO Procurement Manager, three other offerors were rejected exclusively for this reason.  If that is the case, MMO is directed to reinstate these offerors as well.  

However, as relief, GRC request award of a fifth contract under the RFP.  Such relief would be contrary to the RFP, patently unfair to the other offerors, and ill advised.  The RFP clearly stated that four offerors would receive awards, not five. 

In accordance with SC Code Section 11-35-1520(13), MMO is directed to either waive this requirement or require these offerors to cure the deficiency caused by the omission of their management assertion letters.  Once that is accomplished, MMO is directed to reconvene the evaluation committee to evaluate all of the responsive proposals and recommend the awards for this procurement.  While the evaluation has been completed once, the evaluators did not consider the proposals at issue here.  In fact, the evaluators have never seen these proposals because MMO rejected them as nonresponsive.  However, additional proposals cannot be added to the evaluation now without affecting the scores previously accorded the four proposals already evaluated.  Therefore, the entire evaluation must be discarded and redone. 


_______________________________


R. Voight Shealy


Chief Procurement Officer


   for Goods and Services


________________________________


                          Date

Columbia, S.C.

STATEMENT OF THE RIGHT TO APPEAL


The South Carolina Procurement Code, under Section 11-35-4210, subsection 6, states:

A decision under subsection (4) of this section shall be final and conclusive, unless fraudulent, or unless any person adversely affected by the decision requests a further administrative review by the Procurement Review Panel under Section 11-35-44l0(1) within ten calendar days of posting of the decision in accordance with Section 11-35-4210(5).  The request for review shall be directed to the appropriate chief procurement officer, who shall forward the request to the Panel, or to the Procurement Review Panel and shall be in writing, setting forth the reasons why the person disagrees with the decision of the appropriate chief procurement officer.  The person may also request a hearing before the Procurement Review Panel.
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